IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND

QUEEN’S BENCH DIVISION (JUDICIAL REVIEW)

IN THE MATTER OF APPLICATIONS BY STEPHEN COLEMAN, COLIN AVERY AND SEANA WALSH FOR JUDICIAL REVIEW

THIRD PARTY INTERVENTION BY BRITISH IRISH RIGHTS WATCH

Introduction

1. These written submissions are filed pursuant to leave granted by the Right Honourable Lord Chief Justice and the Right Honourable Lord Justice Campbell on the 6th October 2006.

2.
The intervention is filed on behalf of British Irish RIGHTS WATCH (BIRW), an independent non-governmental organisation that has been monitoring the human rights dimension of the conflict, and the peace process, in Northern Ireland since 1990.  The organisation’s services are available, free of charge, to anyone whose human rights have been violated because of the conflict, regardless of religious, political or community affiliations.  BIRW takes no position on the eventual constitutional outcome of the conflict.

 3.
BIRW has been monitoring the independence of the legal profession in Northern Ireland since 1990.  BIRW has made numerous representations to the Government, the United Nations, the European Court of Human Rights, and the American Congress concerning the role of lawyers and the importance of solicitor/client confidentiality.
4.
These three applications for judicial review all concern the refusal of the Police Service of Northern Ireland (PSNI) to give undertakings to solicitors acting for the Applicants that their consultations with their clients at Antrim Police Station would be private and would not be monitored.  It is our understanding that the PSNI argues that to provide such undertakings would be contrary to public policy because it would fetter their ability to monitor such consultations covertly when they deem such monitoring to be necessary for the purposes of the prevention or detection of crime.
5.
These cases raise important issues concerning the relationship between lawyers and their clients, including confidentiality and legal privilege, and the duty of the state to protect that relationship.  They also raise the issue of the status of lawyers as Officers of the Court.  They also raise crucial human rights issues, such as the right to privacy and the right to a fair trial.
6.
This intervention does not seek to address the factual issues arising from these three applications for judicial review, since those are matters for the interested parties.  Instead, it addresses the issues outlined above, which, in our submission, are of universal application as well as applying directly to these three applications.

The lawyer/client relationship
7.
The following submissions are all made in the context of the relationship between lawyers and their clients in criminal cases.

8.
Solicitors practising in Northern Ireland are bound by the Solicitors Practice Regulations 1987, as amended (the Regulations).  Those Regulations state at paragraph 3:
“The Society subscribes to the Declaration of Perugia enacted by the 

Consultative Committee of the Bars and Law Societies of the European 

Community on 16th September 1977 and set out in Appendix 1 hereto and these regulations shall be construed and applied and a solicitor shall conduct himself in accordance with the principles ennunciated in that Declaration and also in accordance with the International Code of Ethics of the International Bar Association as set out in Appendix 2 hereto, except insofar as the provisions of the said Declaration or the said Code are in conflict with the laws of Northern Ireland or inconsistent with the provisions hereinafter contained.”

Part IV of the Declaration of Perugia, as set out in Appendix 1 of the Regulations, deals with confidentiality, and reads as follows:

“(1) It is of the essence of a lawyer's function that he should be told by his client things which the client would not tell to others, and that he should be the recipient of other information on a basis of confidence. Without the certainty of confidentiality there cannot be trust. The obligation of confidentiality is therefore recognised as the primary and fundamental right and duty of the profession. 

(2) While there can be no doubt as to the essential principle of the duty of confidentiality, the Consultative Committee has found that there are 

significant differences between the member countries as to the precise extent of the lawyer's rights and duties. These differences which are sometimes very subtle in character especially concern the rights and duties of a lawyer vis-à-vis his client, the courts in criminal cases and administrative authorities in fiscal cases. 

(3) Where there is any doubt the Consultative Committee is of opinion that the strictest rule should be observed - that is, the rule which offers the best protection against breach of confidence. 

(4) The Consultative Committee most strongly urges the Bars and Law 

Societies of the Community to give their help and assistance to members of the profession from other countries in guaranteeing protection of professional confidentiality.”

9.
Paragraph 14 of the International Code of Ethics of the International Bar Association, as set out in Appendix 2 of the Regulations, has this to say about confidentiality:

“Lawyers should never disclose, unless lawfully ordered to do so by the Court or as required by Statute, what has been communicated to them in their capacity as lawyers even after they have ceased to be the client's counsel. This duty extends to their partners, to junior lawyers assisting them and to their employees.”

10.
The first observation to be made is that, in seeking undertakings of confidentiality from the PSNI, the solicitors acting for the Applicants were simply carrying out their professional duty, as required by the Regulations, which, through their adoption of the Declaration of Perugia, describe confidentiality as the “primary and fundamental right and duty of the profession”.

11.
The reason for the emphasis placed on confidentiality by the Law Society of Northern Ireland, and, as the documents adopted by the Regulations demonstrate, internationally, are self-evident.  If clients cannot trust their solicitors and rely on confidentiality between them, then solicitors cannot properly represent their clients’ interests.  Solicitors must be able to speak frankly and openly with their clients, and to obtain the fullest possible account of their circumstances, if they are to be able to advise them accurately.  
12.
The concept of confidentiality is closely linked to that of professional legal privilege, which Lord Hoffmann in R v Special Commissioner and another ex parte Morgan Grenfell and Co Ltd [2002] UKHL 21 described at paragraph 7 as being:

“… a fundamental human right long established in the common law.  It is a necessary corollary of the right of any person to obtain skilled advice about the law.  Such advice cannot be effectively obtained unless the client is able to put all the facts before the adviser without fear that they may afterwards be disclosed and used to his prejudice.  The cases establishing this principle are collected in the speech of Lord Taylor of Gosforth CJ in R v Derby Magistrates Court, Ex p B [1996] AC 487.  It has been held by the European Court of Human Rights to be part of the right of privacy guaranteed by article 8 of the Convention (Campbell v United Kingdom (1992) 15 EHRR 137; Foxley v United Kingdom (2000) 31 EHRR 637) and held by the European Court of Justice to be a part of Community law: A M & S Europe Ltd v Commission of the European Communities (Case 155/79) [1983] QB 878.”
The duty on the state to protect the lawyer/client relationship
13.
Not only do solicitors have a duty towards their clients to maintain confidentiality and legal privilege, but the state is also under a duty to protect that relationship.  Principle 16 of the Basic Principles on the Role of Lawyers (the Basic Principles), adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27th August to 7th September 1990, in which the United Kingdom participated, sets out that duty in the following terms:

“Governments shall ensure that lawyers (a) are able to perform all of their professional functions without intimidation, hindrance, harassment or improper interference; (b) are able to travel and to consult with their clients freely both within their own country and abroad; and (c) shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any action taken in accordance with recognized professional duties, standards and ethics.” 

Principle 22 stipulates that:
“Governments shall recognize and respect that all communications and consultations between lawyers and their clients within their professional relationship are confidential.”
Crucially, Principle 8 of the Basic Principles says:

“All arrested, detained or imprisoned persons shall be provided with adequate opportunities, time and facilities to be visited by and to communicate and consult with a lawyer, without delay, interception or censorship and in full confidentiality.  Such consultations may be within sight, but not within the hearing, of law enforcement officials.” [our emphasis]
14.
The PSNI itself recognises this duty.  Its Role of Defence Lawyers Policy quotes Principles 8 and 16 in full.
Lawyers as Officers of the Court
15.
Solicitors are by definition Officers of the Court.  The learned judges who make up the Court of Appeal will require no definition of that office, being Officers of the Court themselves, but we respectfully quote the following description, from http://dictionary.law.com, despite its American language, because it highlights the duties that role places on lawyers who hold that office:
“Officer of the Court n. any person who has an obligation to promote justice and effective operation of the judicial system, including judges, the attorneys who appear in court, bailiffs, clerks and other personnel.  As officers of the court lawyers have an absolute ethical duty to tell judges the truth, including avoiding dishonesty or evasion about reasons the attorney or his/her client is not appearing, the location of documents and other matters related to conduct of the courts.”
Paragraph 6 of the International Code of Ethics of the International Bar Association, as set out in Appendix 2 of the Law Society’s Regulations, partially endorses those duties when it says:

“… Lawyers shall never knowingly give to the Court incorrect information or advice which is to their knowledge contrary to the law.”

16.
Absolute integrity is therefore required of solicitors by virtue of their role as Officers of the Court.  The corollary of that requirement, we submit, is that the courts must give solicitors the benefit of an assumption that they will act with integrity.  Just as the lawyer/client relationship is dependent on trust, so it the relationship between lawyers and the courts.  We would take that argument a step further and suggest that, just as the state has a duty to protect the lawyer/client relationship, the courts have a duty to protect lawyers as Officers of the Court.  In other words, lawyers have a right, as the solicitors for the Applicants have done in these three applications for judicial review, to look to the courts to vindicate their rights, and the courts have a duty to uphold those rights.
17.
In relation to these three applications, the solicitors for the Applicants all sought to exercise their rights and duties in relation to confidential interviews with their clients.  In our submission, the fact that another solicitor stands accused of having abused his position and that his interviews with his clients were intercepted by the PSNI by bugging the Serious Crime Suite at Antrim Police Station, is wholly irrelevant to the instant applications.  The solicitors representing the Applicants are entitled not to be presumed guilty by association.  We urge the High Court to put from its mind any consideration of that other solicitor’s situation, and to judge these cases purely on their own merits, bearing in mind the duty we contend lies upon the Court to uphold and support the role of the Applicants’ solicitors as Officers of the Court.

18.
In this context, we respectfully remind the Court of Principle 18 of the Basic Principles, which says that:

“Lawyers shall not be identified with their clients or their clients' causes as a result of discharging their functions.”

This Principle is also quoted verbatim in the PSNI’s Role of Defence Lawyers Policy.  It is especially important in the overall consideration of the role of lawyers in the criminal justice system, because it underlines the fact that lawyers’ role is to represent and advise their clients, not to stand in for them or substitute for them in any way.  Put at its simplest, this Principle means that just because a lawyer defends, for example, a rapist, that does not mean that the lawyer is a rapist.
Human rights considerations
19.
Absolutely fundamental to the consideration of these three Applications is the right to a fair trial, as protected by Article 6 of the European Convention on Human Rights and the Human Rights Act 1998.

20.
In our submission, the right of someone suspected of a criminal offence to consult a solicitor free from “interception or censorship and in full confidentiality”, as Principle 8 puts it, is vital to the proper administration of the system of criminal justice and the right to a fair trial.  A key aspect of both of these is that of equality of arms; in other words, neither adversary should have an unfair advantage over the other.  If the police have intercepted interviews between a solicitor and her or her client, then the police may become privy to matters which would otherwise have merited the cloak of confidentiality.  This may affect the choice of questions they put to the suspect in future police interviews, if, for example, they discover some vulnerability that would not have been apparent under normal police questioning.  It may also affect the line of attack taken by the prosecution.  Any such outcome would offend against the principle of equality of arms and have an adverse impact on the right to a fair trial.
21.
As Lord Hoffman pointed out in ex parte Morgan Grenfell and Co Ltd, citing Campbell and Foxley v United Kingdom, the European Court of Human Rights has already ruled that a breach of lawyer/client confidentiality is a breach of Article 8 of the European Convention on Human Rights, which protects the right to privacy. 
Public policy considerations
22.
It is or understanding that the Serious Crime Suite at Antrim Police Station may have been bugged for many months by the PSNI in their attempt to investigate – some might say entrap – the solicitor suspected of illegal activity.  It has also been alleged, and the PSNI have declined to deny, that interviews between many other solicitors and their clients were intercepted over this lengthy period of time.  As we have already argued, the allegations against that particular solicitor should have no bearing on these three applications.  There is absolutely no suggestion that the solicitors acting for the Applicants have engaged in any illegal activity.
23.
The PSNI’s reliance on the doctrine of “neither confirm nor deny” is not, in our view, conducive to good public practice or policy.  A solicitor faced with such a policy, having as he or she does the professional obligations towards clients which we have described above, has no option but to assume that there is a possibility that interviews with clients will be intercepted.  Once that assumption is made, then the only proper course of action open to the solicitor is to advise the client to refrain from giving the solicitor any instructions until such time as they can consult under the guarantee of confidentiality, and not to answer any police questions until such time as the solicitor can offer candid, confidential advice.  The consequences for the administration of the criminal justice system are that it does not, indeed can not, work as it should.  Many police investigations are likely to be frustrated whereas they would otherwise have been successful, trails may collapse, and miscarriages of justice may occur.  Whatever the outcome, precious time and public money will have been wasted.  In our submission, therefore, the doctrine of “neither confirm nor deny” is counterproductive.
24.
There is another level on which that doctrine is unhelpful.  The relationship between the police and defence solicitors in Northern Ireland has, unfortunately, been fraught in the past.  BIRW has itself researched this relationship for over a decade, beginning in 1990, the year after the murder of solicitor Patrick Finucane.  Other non-governmental organisations (NGOs) such as Amnesty International, Human Rights Watch and the Lawyers Committee for Human Rights (now known as Human Rights First), have also researched that relationship.  As a result of reports from the NGOs, in 1997 the United Nations’ Special Rapporteur on the Independence of judges and lawyers, the respected lawyer Dato’ Param Cumaraswamy, undertook a fact-finding mission to the United Kingdom.  In 1998 he presented his report, E/CN.4/1998/39/Add.4 to the United Nations Commission on Human Rights.  At paragraph 25 of his report, the Special Rapporteur said:
“The Special Rapporteur is concerned that the RUC has in fact identified lawyers who represent those accused of terrorist related offences with their clients or their clients’ causes and further, that they have interfered in the attorney/client relationship by questioning during the course of interrogations the integrity and professionalism of solicitors.”

At paragraph 38, he made the following finding:
“The Special Rapporteur is satisfied that there have been harassment and intimidation of defence lawyers by RUC officers as described. He is also satisfied that these harassments and intimidation were consistent and systematic.”

The Special Rapporteur made a number of recommendations for remedying this state of affairs and gradually over the years most of them have been implemented.  As a result, complaints from solicitors about insults and abuse from police officers have dwindled.  As previously mentioned, the PSNI has adopted  a Role of Defence Lawyers Policy which quotes extensively from the United Nations Basic Principles on the Role of Lawyers, and police officers and lawyers were beginning to work together as they should, that is to say as fellow professionals in the criminal justice system.  By bugging the solicitor who is now under suspicion, the PSNI put back the clock in terms of that improved relationship by a significant factor.  When it became apparent that not only that solicitor, but potentially many others, had also been bugged, the damage was even greater.  BIRW is not convinced that bugging the Serious Crimes Suite at Antrim Police Station was the only way to obtain evidence against the solicitor in question, and, in view of its disastrous effect on the relationship between defence lawyers and the police, it was certainly not the best way to go about it.  

25.
So far as we are aware, the case of the solicitor currently under suspicion is the first in which the police have publicly acknowledged intercepting a solicitor’s interviews with his clients.  It would appear, therefore, to be an exceptional occurrence.  The PSNI’s continued refusal to deny that it is bugging interviews between indisputably blameless solicitors with their clients has, as has been explained above, had serious adverse consequences and is not in the public interest.  As a reaction to a single alleged instance of malpractice by one solicitor, it is disproportionate.
26.
The PSNI’s actions are disproportionate also when compared to the statutory provisions of the Terrorism Act 2000.  When an individual is arrested under that Act, under paragraph 7 of Schedule 8 he or she “shall be entitled, if he so requests, to consult a solicitor as soon as is reasonably practicable, privately and at any time” [our emphasis].   Such private confidential consultations between a solicitor and client may only be restricted and take place  “within the sight and hearing of a qualified officer” in those situations where an officer of at least the rank of  Assistant Chief Constable has reasonable grounds for believing that specified harm may arise (Schedule 8 section 8 (4)).   Thus confidentiality is safeguarded in all but the most extreme and exceptional circumstances.  A blanket refusal on the part of the PSNI to give an undertaking that a lawyer/client consultation will be confidential in circumstances which are much less extreme or exceptional is disproportionate, arbitrary, unfair and unreasonable.
27.
Recently the Police Ombudsman for Northern Ireland has addressed the “neither confirm nor deny” policy in relation to her investigation into the abduction and murder of Jean McConville (Report into the complaint by James and Michael McConville regarding the police investigation into the abduction and murder of their mother Mrs Jean McConville) and the issue of whether she was or was not an informer.  In her report, the Police Ombudsman said:

“The United Kingdom Government has a general policy that there can be no confirmation or denial of whether an individual was or is an informant. 

The issue of whether, and in what circumstances, it is appropriate to depart from that policy and to issue a denial that a person was an informant was considered by the High Court in a case called ‘In the matter of an application by Freddie Scappatticci for Judicial Review’ in August 2003.  In his judgement Carswell LCJ  described that Government policy (commonly called the NCND [neither confirm nor deny] policy) as it was articulated to him in affidavit evidence by the Permanent Under Secretary at the Northern Ireland Office.  The Permanent Under Secretary had stated,

‘the identity of agents is neither confirmed nor denied as 

· to confirm that a person is an agent would place that person in immediate and obvious danger;

· to deny that  a person is an agent may place another person in immediate and obvious danger; and

· to comment either way in one case raises a clear inference [if] the Government refuses to comment in another case that it has something to hide in that case, ie the inference will be that the individual is an agent and may be subject to reprisals (and his life may be at risk) as a result.’
Carswell LCJ went on to quote the Permanent Under Secretary as saying that 

‘It has been accepted within Government that the policy [not to confirm or deny the identity of an agent] does not automatically trump every request for a comment on the identity of agents: it may be departed from in a particular case if there is an overriding reason to do so…’
The Permanent Under Secretary also went on to say that the Government was of the view that the policy should not be departed from ‘in anything other then the most exceptional circumstances’.
In addressing the application before him the Lord Chief Justice talked about the fact that  ‘the Minister can depart from the NCND policy .. if there is good reason to do so to meet the circumstances of the individual circumstances of the Applicant’s case.’
He went on to say that ‘A decision maker exercising public functions who is entrusted with a discretion may not, by the adoption of a fixed policy, disable himself from exercising his discretion in individual cases.’
I am of the view that the circumstances of the McConville family are most exceptional and that there are overriding reasons to depart from the normal policy.”

The Police Ombudsman went on to conclude that she could find no evidence that Mrs McConville had been an informer.
28.
While the Police Ombudsman was considering the “neither confirm nor deny” doctrine in a different context, and in the light of very specific facts, we agree with her interpretation of the judgment Carswell LCJ (as he then was) that it is possible, and sometimes necessary and desirable to make exceptions to the doctrine.  In our submission, the instant case is just such a one where an exception should be made.  Our reasons for saying so are set out above and can be summarised as follows.  The failure to confirm or deny that solicitors’ interviews with their clients are being intercepted is wrong because:
· it interferes with the lawyer/client relationship
· it diminishes the ability of the state to protect that relationship

· it undermines the role of solicitors as Officers of the Court

· it contravenes domestic and international human rights standards, 
· it is disproportionate, arbitrary, unfair and unreasonable, and

· it is not in the public interest.

Jane Winter,

Director,

British Irish RIGHTS WATCH,

19th October 2006.
