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BRIEF HISTORY

1. Following a long period of colonial rule by the United Kingdom, France and - primarily -
the Netherlands (with a period of occupation by Japan), Indonesia declared its
independence on 17 August 1945, following the Japanese surrender at the end of World
War Il A period of dispute over the nature of the country's sovereignty followed,
with the Netherlands reluctant to recognise Indonesian independence; eventually,
following sustained pressure by the United Nations,2 a single unitary Republic of
Indonesia was proclaimed on 17 August 1950.

2. Initially, Indonesia experimented with liberal constitutional democracy, before President
Sukarno shifted the constitutional and democratic focus to one of ‘guided
democracy'.® Sukarno justified this shift by arguing that traditional democracy naturally
brought about conflict and divisions within society, and that such divisions would not be
compatible with Indonesian values. This ‘guided democracy’ - starting from the
late 1950s - was characterised by an increasing concentration of powers in the
presidency, including the power to appoint members of parliament. However, the military
also continued to wield a large degree of political power within the country; as will be
explained below, the amount and effect of this power has fluctuated over the following
decades.

3. In 1965, several military officers were kidnapped and murdered in a plot that top military
leader General Suharto blamed on leftists. These events led to a seizure of power by
Suharto and a violent society-wide anti-communist purge that resulted in the killing of
hundreds of thousands of Indonesians. Suharto continued to gain power, while Sukarno
was gradually forced out of his role and ultimately placed under house arrest until his
death in 1970. Suharto was named acting president in 1967, before being formally
appointed to the presidency in 1968.

4. During Suharto's presidency - often referred to as the ‘New Order’ regime - Indonesia
experienced significant economic growth; however, this growth was inequitable, and
Suharto's family benefitted significantly from institutionalised corruption.# During this
period, Suharto annexed both West Papua and East Timor, with the latter subsequently
attaining independence in 2002 following Suharto’s resignation in 1998. The ‘New Order’
regime was characterised by rampant state-sanctioned human rights abuses, including
systemic oppression of Suharto’s opponents, the use of the military as a political and
police force, and prohibitions on student activism.

5. Indonesia is currently in what is described as its reform era (‘reformasi’), following the
political decline and subsequent resignation of Suharto.® This era has included
significant constitutional reforms, including an increase in the separation of powers
between the three branches of government and direct elections to legislative and
executive positions, with gender quotas required for each chamber.®

6. The response to the COVID-19 pandemic has let to multiple human rights issues in the
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the country, following the government’'s response to the situation under a ’'security’
framework. For example, the Lokataru Foundation, an Indonesian human rights
organisation, has reported numerous instances in which the military, police and security
services have allegedly used ‘unnecessary and excessive' force in enforcing pandemic-
related restrictions on freedom of movement and freedom of assembly.” If true,
these claims would be consistent with the country’s responses to prior disasters such
as the 2005 tsunami, during which scholars have alleged that the military and police acted
heavy-handedly in the hardest-hit Aceh region.8

LEGAL AND CONSTITUTIONAL BACKGROUND

d.

10.

Legal system

Indonesia has significantly altered its legal system? since independence. The constitution is
currently based on Pancasila, the Indonesian state philosophy, which has five principles:
the belief in one God, a just and civilized humanity, Indonesian unity, democracy under the
wise guidance of representative consultations, and social justice for all the peoples of
Indonesia.”®

Power in the country is often decentralised and rests with local authorities, although
responsibility for national security remains with the central government. The exercise of
decentralised competencies has led the International NGO Forum on Indonesian
Development to express human rights concerns, principally linked to a lack of political will
(including corruption), resources and capacity. Some of the issues discussed below should
be considered with this degree of decentralisation in mind.

The executive branch is currently led by President Joko Widodo (often referred to as
‘Jokowi’) and Vice President Ma'ruf Amin. The president is elected for a maximum of two
five-year terms and is supported by regional heads responsible for decentralised matters.
These regional heads, in turn, are supported by regional representatives who draft and
pass laws, approve government regulations, and oversee the annual budget, among other
functions. The president has the power to issue decrees and executive orders unilaterally
and can also propose bills to the legislature. In practice, the use of executive powers has
been broad, and sometimes these powers have enabled the executive to circumvent the
difficult process of getting bills passed through the legislature.”?

Indonesia’'s legislative body is the People's Consultative Assembly (MPR), which is
bicameral: it includes the House of Representatives (DPR) as well as the Regional
Representatives Council (DPD). Members, who are directly elected, are expected to
represent the interests of their districts. The DPR has the power to formulate and pass bills
- as noted above - whereas the DPD plays more of an advisory role by advising DPR on
draft legislation and overseeing the execution of the law. The DPD as a body is non-
partisan, whilst members of the DPR are required to be registered and affiliated with a

political party.
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11.

12.

13.

14.

15.

There is no formal separation between religion and the state in Indonesia; in fact, religion -
and particularly Islam - has consistently been a central tenet of the legal system in the
country.’® However, many scholars, lawyers, judges and politicians view Indonesia as
unique in the centrality of religious pluralism in the country.™

Court system: Structure and role

Indonesia has both a Supreme Court and a Constitutional Court. The Supreme Court is the
final court of appeal for civil, criminal, military and religious cases, while the Constitutional
Court addresses matters involving the interpretation of the country’s constitution and has
the power to strike down laws it finds to be unconstitutional. The Constitutional Court was
created at independence in 1945, with the president frequently altering its competencies.
The Supreme Court judges are nominated by the president, with oversight and
confirmation carried out by the DPR, whilst judges of the Constitutional Court are
nominated both by the DPR and the Supreme Court, with final appointment made by the
president.

The Supreme Court has been the subject of criticism by academic commentators who
depict it as a relatively weak institution. Some commentators have arqued that the court’s
reasoning is often insufficiently detailed and sometimes ignores key precedents and
laws."> According to academics and journalists, the court also appears reluctant to hear
cases involving politically sensitive topics and to avoid strong criticisms of the
government. Even when judgments are given against the executive, journalists and other
commentators have expressed concerns that Supreme Court rulings often appear to be
ignored by officials; lawyers in the country have therefore claimed that in practice, the
court’'s decisions are not binding and that enforcement is delayed or not carried out,
particularly where the court’s reviews of administrative decisions are concerned.'® For
example, in relation to the palm oil industry, the Indonesian government, despite
exhausting all appeal routes, has thus far declined to release plantation maps and data
into the public domain as ordered by the court.”

Scholars and journalists have levelled similar criticisms against the Constitutional Court,
and several of that court's prior judges have been convicted of corruption.® These
convictions prompted amendments to the Court's functioning in the 2020 Constitutional
Court Law, although the amendments were passed with limited public participation and
scrutiny.”® Constitutional scholars have criticised this move for further persuading judges
to side with the executive on key contentious issues, such as the compatibility of the
controversial Omnibus Law on Job Creation (discussed in more detail below) with the
Constitution, instead of exercising balanced judgement.

Applicable international human rights obligations

Domestically, the question of whether Indonesia’s commitments under treaties and other
international agreements are binding and enforceable is unclear, with both the government
and the Constitutional and Supreme Courts often contradicting themselves by asserting
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16.

17.

18.

19.

either that the legal system is monist (meaning that obligations contained in treaties
become binding domestically immediately upon signature or ratification) or that is dualist
(meaning that some domestic process is required - such as the passing of legislation -
before a treaty is enforceable domestically). Simon Butt, an academic and legal
commentator, has argued that this lack of clarity has allowed Indonesia to refuse to grant
actionable human rights for its citizens; the question of whether citizens can protect their
rights in this manner - that is, by going to court and relying on their treaty rights - is
therefore often unclear.2°

Indonesia has ratified most of the major international human rights treaties, including the
International Covenant on Civil and Political Rights (ICCPR) and the International Covenant
on Economic, Cultural and Social Rights (ICESCR); the country ratified both covenants -
which together are commonly described as the International Bill of Rights - in 2006. It is
also a party to the Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW); the Convention on the Rights of the Child (CRC); the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); the
International Convention on the Elimination of All Forms of Racial Discrimination (CERD);
the Convention on the Rights of Persons with Disabilities (CRPD); and the International
Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families (CMW).2

However, Indonesia is not yet a party to many Optional Protocols to these Conventions, a
situation that limits the ability of people in the country to make complaints to the treaty
bodies (groups of experts that can issue conclusions about whether a state is violating the
rights set out in the treaties). For instance, since it has not yet signed and ratified the
Second Optional Protocol to the ICCPR, Indonesia has not internationally acknowledged
the need to eradicate the death penalty. The death penalty is still utilised in Indonesia, and
in 2018 its use was expanded to cases of ‘terrorist incitement’.22 Indonesia also has yet to
ratify the International Convention for the Protection of all Persons from Enforced
Disappearance (CED), despite signing the treaty in 2010. Enforced disappearances were a
prominent tactic used by the Suharto administration, but over 20 years later there remains
a lack of accountability, and some of the leaders who allegedly orchestrated these
disappearances remain in office.23

As a leading member of the Association of Southeast Asian Nations (ASEAN) - an
important regional body, and (broadly speaking) the counterpart of other regional bodies
such as the European Union and the Organisation of American States - Indonesia has a
seat on the ASEAN Intergovernmental Commission on Human Rights.?4 The country has
played a central role in the conception and formation of ASEAN's human rights
instruments,?> despite the backlash received from the other member states, and it has
played a leading role in pressuring ASEAN to act on the deteriorating human rights crises
in the region - for example, in Myanmar.26

However, some commentators have argued that Indonesia has used its regional influence
to strategically advocate against human rights abuses in other states whilst simultaneously

shielding its own actions from external scrutiny both at the ASEAN and UN levels.?”
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20. ASEAN's ability to uphold human rights in Indonesia and other states in the region is

21.

22.

23.

limited, as the body embraces a principle of non-interference and lacks a human rights
court.?® Many human rights experts regard the body as relatively weak in advocating
for rights-based policies and criticising nefarious state actions, both in Indonesia
and elsewhere.

National security legislation

Much of Indonesia’s national security and counter-terrorism legislation has been adopted
and implemented since the Bali bombings in 2002.2°  Following the series of
coordinated attacks in the tourist district of Kuta - which killed over 200 people and
injured a further 200 - three members of Jemaah Islamiyah, a designated Islamist
terrorist group, were sentenced to death.

Anti-Terrorism Law No. 15/2003 defines terrorism broadly, by stating in Article 1(1) that
'[tIhe crime of terrorism is any act which fulfils the elements of crime under this Interim
Law’, most notably under Article 6, which includes ‘...by intentionally using violence or
threats of violence, creates a widespread atmosphere of terror/fear or causes mass
casualties, by taking the liberty or lives and property of other people, or causing damage
or destruction to strategic vital objects, the environment, public facilities or international
facilities...".3° The law authorises, amongst other powers, detention without trial for up to
six months, the use of intelligence reports to obtain evidence for criminal prosecutions,
and broad powers to intercept telephone conversations in instances in which the
authorities suspect that the communications relate to an act or planned act of
terrorism. Law No. 17/2011 on State Intelligence grants further intelligence powers
regarding the interception and surveillance of communications, including wiretapping and
access to financial records. The country also has an abundance of terrorist financing
legislation, such as Anti-Money Laundering Law No. 8/2010, Law No. 5/2002 Concerning
the Crime of Money Laundering and the Elucidation of Act No. 15/2002 on Money
Laundering Criminal Act. Among other regulations, these laws force all financial
institutions which are not registered banks to become a public entity and grant the
authorities broader powers to freeze and gain access to bank accounts, with a range
of criminal and administrative sanctions for non-compliance.

The legislature amended the 2003 Anti-Terrorism Law in 2018 by adopting the Eradication
of Criminal Acts of Terrorism Law, in response to suicide bombings in Surabaya in May of
that year. Some legal and political scholars have suggested that the legislation may have
the unstated goal of suppressing political dissent, citing what they regard as ambiguous
definitions of 'terrorism’ and ‘threat of violence' that could encompass a broad range of
actors.3' The legislation significantly extends the period of permissible pre-charge and pre-
trial detention to 21 days pre-charge and up to 290 days pre-trial with the approval of the
district court's chief magistrate, and gives judges the power to impose the death penalty in
cases of 'terrorism incitement’, which is defined broadly as ‘intentionally incit[ing] others
to commit a criminal act of terrorism’.32 The legislation also substantially expands
the authorities’ powers to use surveillance methods - such as opening and confiscating
mail and intercepting communications - in circumstances in which they suspect that
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the communications are being used to 'prepare, plan, and commit’ an act of terrorism.
Additionally, it gives the military broader powers to carry out counterterrorism operations.

24. By law, military and policing functions must be separate in Indonesia;*® however,
in practice, the powers of the two institutions remain blurred.3* A pertinent example can
be seen in the policing of the independence movements in West Papua that
are discussed below. According to Adhi Priamarizki, an academic, the authoritarian
‘New Order’ regime, in power until 1998, 'moulded the military into an
internal security force’, and this institutional history still appears to have
influence in practice.3® Despite concerns the president initially expressed about
affording the military such a prominent political and security role, Jokowi has
increasingly staffed high-level positions with current or former military figures, and
has allegedly used both the military and police for political ends.3®

25. Most recently, a presidential regulation has been used to involve the military in
enforcement of terrorism requlations, primarily in Papua and Central Sulawesi; there was
no civil society input in the design of the regulation.3” As these military agencies
have special status, their accountability is limited. Concerns have also centred on a
lack of established rules of engagement, as well as a conflict of interest due to
military land ownership in regions in which it is also involved in combat.38

The legislative building complex in Senayan, Jakarta
Source: Wikipedia Commons

e.  Preventing and countering violent extremism (P/CVE)

26. International law provides no settled definition of terrorism or what constitutes a terrorist
organisation. However, a number of groups that have been designated as terrorist
organisations by Indonesia, foreign states such as the United Kingdom and United States,
or the UN operate out of Indonesia. The country has suffered many large-scale public
attacks, and the UK Foreign, Commonwealth and Development Office describes the risks of
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of similar attacks as high.3® Many of the attacks have allegedly been tied to
religious-political groups, with the largest designated terrorist group in the country
currently being the Islamic State affiliate Jamaah Ansharut Daulah.*®© In the past,
governments have described Indonesia as a prominent base for many groups
internationally designated as terrorist organisations, such as Al-Qaida affiliate Jemaah
Islamiyah.*

27. In January 2021, Indonesia introduced the National Plan of Action on Countering Violent
Extremism, with the authority of the president.#? This plan aims for the coordination of
a large number of ministries and government institutions involved in the prevention
of terrorism, deradicalisation, law enforcement and capacity-building. The Plan of
Action strongly relies on individual communications and reports from those within
impacted communities.3 In practice, P/CVE is often undertaken by civil society
organisations that have stepped in to fill the gaps without formal oversight.#4 The police
do play a key role in P/CVE efforts in Indonesia, including by gathering intelligence,
although these efforts are led by Indonesia’s specialist counterterrorism agency, Badan
Nasional Penanggulangan Terrorisme (BNPT.45

28. Officials have at times cited rehabilitation and a desire to improve social welfare as central
pillars of these counterterrorism strategies.*®¢ However, the extent of ‘community
policing’ as part of P/CVE initiatives has led to concerns about wrongful arrests.4”
Concerns have also been expressed that many deradicalisation efforts may be systemically
relying on the use of torture both to obtain evidence and to persuade the individual
to change their beliefs.4®  As outlined in more detail below in relation to the
situation in West Papua, journalists and civil society actors have alleged that police,
security services and the military have frequently labelled innocent civilians as
terrorists and have abused their powers, causing deaths, disappearances and internal
displacement.#® It therefore appears that, despite some developments introduced in
the recent National Plan of Action that journalists and civil society actors describe as
positive, Indonesian P/CVE approaches remain plagued with accusations of violations of
fundamental human rights.

29. Despite these concerns, Indonesia currently remains a regional leader in counter-
extremism and counter-terrorism efforts, and the country also has strategic importance on
the international stage.’® UK government evidence suggests that they have been
supportive of Indonesia’s counterterrorism and P/CVE efforts, despite the alleged
lack of human rights compliance, due to the countries’ ‘strong existing relationship’
in the areas of security and P/CVE. In April 2021, both countries agreed to enter into a
new Memorandum of Understanding to this effect.>® Further details currently remain sparse.

RACIAL JUSTICE

30. The most prominent racial justice concerns in Indonesia relate to West Papuans, with the
‘Papuan Lives Matter’ movement gaining traction alongside the ‘Black Lives Matter’
protests seen throughout the world in 2020.52 Many West Papuan communities identify
as 'black’. Several anti-racism protesters have been tried and convicted of treason,>3 and
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31.

security-related abuses connected to the West Papua region are discussed in greater detail
in the ‘Indigenous rights’ section below.

In addition to the discrimination routinely facing West Papuans in Indonesia, Indonesia has
historically struggled to accommodate religious differences across its vast and diverse
population. The state - in which a majority of the population identifies as Muslim - is
officially secular,”® and Jokowi has frequently turned to ‘counter-Islamisation’ not only as
a cornerstone of Indonesia's P/CVE strategy, but as a means of reinforcing the
‘Pancasila ideology'.>> The official policy is for the state to recognise only six
religions (Islam, Catholicism, Protestantism, Hinduism, Buddhism and Confucianism).
According to human rights advocates, this policy contributes to abuses against
religious minorities that are perceived as not fitting into these categories, such as the
Ahmadiyya Muslim Movement.>® Followers of non-recognised religions cannot obtain
official identification documents and, as a result, are often unable to access essential
services.>’

GENDERED IMPACTS

32.

33.

34.

Gender-based rights concerns that are particularly prominent in Indonesia include the use
of ‘virginity tests’ for women wishing to join the military, gender-based violence committed
against indigenous communities by the security forces and disproportionately long prison
sentences for women convicted of drug-related offences.®®  There are broader
concerns relating to the role of women in Aceh - a semi-autonomous region which was
previously involved in a protracted conflict with Indonesian state forces -
stemming from the adoption of restrictive laws the authorities have sought to justify on
religious grounds.>®

Where security is concerned, practices that operate to exclude women from the military
risk creating or preserving gender imbalances among security decision-makers. Some
commentators have arqgued that the new National Plan of Action on Countering Violent
Extremism represents an improvement in the gender sensitivity of Indonesia’s
counterterrorism efforts when compared to the prior approach, which gave rise to
criticisms that the country was not adequately considering the nuanced gendered impacts
and causes of what it regards as radicalisation, and was relying on outdated stereotypes
when evaluating women's roles within groups labelled as ‘extremist’ or ‘terrorist'.60
The drafting process for the new Plan of Action involved a lengthy period of consultation
with community organisations, which made extensive inputs regarding gender. However,
critics counter claims of improvement by pointing to a number of outstanding gender-
related concerns, such as fears that vague definitions and a lack of indicators create
a risk of arbitrariness, potentially facilitating harms to women and marginalised
communities.®

In West Papua, market workers, who are predominantly female, have been
disproportionately targeted by security services for intelligence purposes.t?
Additionally, journalists allege that women and others believed to support the West
Papuan self-determination movement have been tortured and/or killed, despite not
actively engaging in violent acts.®® In addition, according to legal observers, there has
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been a reqgular and increasing pattern of sexual violence committed against
indigenous groups in the region, as a tactic for asserting the government’s and the
military’s dominance in the region and assisting in ‘land grabs'.64

MIGRANTS' RIGHTS AND CITIZENSHIP

35.

36.

37.

38.

Indonesia is both a major origin country and a host country for migrant workers.®> It
has struggled to protect those migrating into its territory for work, particularly
vulnerable individuals who are at an especially high risk of exploitation. Due to its
location, the country often receives asylum seekers and other displaced people, albeit
with increasingly restrictive policies and rhetoric towards such groups.6®

The Committee on the Protection of the Rights of All Migrant Workers and Members of
Their Families issued its most recent report on Indonesia in 2017 and made
numerous substantive recommendations.” The Committee expressed concern about
Article 85 of Indonesian Law No. 6/2011 which authorises the detention of
undocumented migrants - including unaccompanied migrant children - for up to ten
years without review. The Committee further noted that, following the failure to
introduce national laws prohibiting direct or indirect discrimination, public authorities
had been treating migrant workers - particularly those with irreqular status - in a
discriminatory manner. This problem is exacerbated by the fact that such victims often
feel incapable of reporting these incidents, due to a fear of being detained for unlawful
entry, which is punishable by imprisonment.6®8 Academics have argued that there is a
strong correlation - following discussion with policymakers - between security
rhetoric and migration in the region, including in Indonesia.®®

Indonesia has been strongly affected by the ‘foreign fighters' phenomenon, wherein
people from a range of countries have travelled to join the Islamic State in Syria (ISIS) and
other locations. Following the end of the peak period of the conflict with ISIS, the
Indonesian government has refused to repatriate its citizens, leaving them in life-
threatening conditions in the camps where they are now detained. Officials have claimed
that alleged Islamic State members have automatically lost their nationality by joining the
group, and the Presidential Chief of Staff, Moeldoko, has determined that these individuals
are now stateless under international law.7® This power of deprivation of
citizenship ostensibly derives from Indonesia's Citizenship Law No. 12/2006, which
provides that an individual voluntarily relinquishes their Indonesian citizenship if they
pledge allegiance to a foreign state. However, there is ongoing legal debate as to the
effect of this Indonesian law, with some experts arguing that Law No. 25 of 2014 requires
the authorities to protect children victimised by terrorist networks; other
commentators have asserted that although the Citizenship Law gives the government
the authority to rescind citizenship, it nonetheless does not permit statelessness.”

The revocation of citizenship, especially in the absence of a criminal conviction following a
fair trial and a right of appeal, gives rise to serious human rights concerns. Meanwhile,
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under international law, states are not entitled to make a person stateless.”? An
individual who is stateless lacks the protection otherwise afforded by nationality,
thereby limiting or removing access to diplomatic assistance or protection as
well as fundamental civil, political, social and economic rights, such as the
right to education, the right to employment and the right to medical treatment.”3

TECHNOLOGY AND FREEDOM OF EXPRESSION/FREEDOM OF
ASSOCIATION

39. In the past, sustained periods of repressive authoritarianism in Indonesia have
stifled the fundamental freedoms of expression and association. Although the
levels of oppression have diminished with the end of Suharto’s rule, recent years
have heralded a shift back towards restrictions, with President Joko Widodo
implementing previous draconian policies and adapting them to the modern
technological age by utilising social media and internet surveillance and content
removals.’#

40. Like many political and social movements, as well as criminal operations, groups
labelled as terrorist at the domestic or international levels now use social media to
carry out their recruitment and fundraising, and encrypted chat platforms to
communicate.” Concomitantly, Indonesia, like many states, has sought to
compel the removal of online content it regards as terrorist in nature. The ICCPR, in
Article 19, provides that restrictions on freedom of expression can only be used in
limited circumstances; although states can lawfully remove content on the
basis of national security, they must not take an expansive approach to this
doctrine, so Indonesia’'s broad approach may breach the legal obligation in Article
19.

41. Freedom House scores Indonesia as earning 49/100 on its internet freedom scale,
and this score has been declining in recent years due to increased surveillance and
limitations on access to anti-government materials (coupled with an increase in
pro-government misinformation and propaganda).”® In some instances, primarily
in the West Papua region, the government has repeatedly shut down
internet connectivity in response to protests in the area.

42. Commentators have alleged that social media monitoring, content takedowns,
prosecutions for defamation-related offences, and criminalisation of individuals
and groups based on their social media posts have been key strategies for the
executive in stifling dissent, under the authority of the Information and Electronic
Communications Law and the criminal prohibition of ‘defamation of a public
official'.’”? These practices of content removal and defamation prosecutions
has worsened throughout the COVID-19 pandemic.”8

43. Ministerial Regulation 5, a piece of secondary legislation issues by the Minister of
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Communication and Informatics which passed in May 2021, compels social media platforms
and online service providers to adhere to the state's content-removal rules.”? The
law requires that service providers obtain official identification and registration to
operate an electronic system of this sort and the appointment of a local contact person
(who thereby risks arrest or other actions). Additionally, the legislation authorises
the mandatory removal of content ‘prohibited by the government’, which is facilitated by
the outsourcing law enforcement to private actors (service providers, who are required to
remove content with as little as four hours’ notice) and forcing companies to monitor
their compliance.8% Service providers and digital platforms that failed to register by the
deadline of 24 May 2021 would be blocked, although this deadline has now been extended
by six months due to practical difficulties with compliance.8!

44. The new legislation also creates an extremely broad definition of ‘prohibited content’,
including material ‘causing public unrest or disorder’ and information on how to access
prohibited materials, such as instructions for wusing Virtual Private Networks
(VPNs).82  Although VPNs are not unlawful in Indonesia, government officials have
threatened to withdraw the licences of service providers who do not block public
access to banned content.83

45, During Indonesia’'s last Universal Periodic Review (UPR) in 2017, the United States
expressed concern about these restrictions on the freedom of expression and peaceful
assembly, including in West Papua, as well as a lack of requisite accountability when the
security service, military and police overstep the legal boundaries of their surveillance
powers.84 Many human rights defenders are allegedly being monitored by technology
(using 'Pegasus’ spyware), additionally in a way that implicates the UK, following that
country’'s failure to limit the outsourcing of ‘Gamma’ technology by UK-registered
companies.8>

46. Outside of the technology space, concerns about a ‘securitised’ approach to dissent and
resulting restrictions on the freedoms of expression and assembly arise in the context of
so-called 'union busting by the private sector’ which, although unlawful as a matter of
domestic law, remains frequently overlooked by the authorities.¢ Additionally, the
protests against the Omnibus Law - an economic, environmental and labour law aimed at
creating a unified Indonesian approach to foreign investment and increasing market
attractiveness, but in turn removing environmental protections and weakening workers'’
rights - have been a key turning point, with police and security services treating
protestors as security threats when responding.8” Allegedly, many peaceful protesters
were arrested for apparent possession of weapons, and the police used tear gas and
water cannons to disperse crowds.88 There are also allegations that detained protestors
were beaten by the police and forced to drink from the same water bottle, despite a risk of
contracting COVID-19.8°

ENVIRONMENTAL AND INDIGENOUS RIGHTS

a.  Environmental rights

47. Global Witness and Human Rights Watch have both extensively reported on links between
international corporations and the Indonesian palm oil trade. This trade subjects locals to

13
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48.

49,

50.

51.

to human rights abuses, with frequent concerns about land grabs (that is, seizures - or
forced or deceptive purchases - of land from less empowered people).?° Indonesia’s palm
oil production is among the largest in the world, and environmental and other human
rights abuses in the industry often go unpunished, even if they contravene
domestic law. Allegedly, these abuses have been committed by both private and public
security forces.

An Indonesian Army infantryman participating in the
UN's Global Peacekeeping Operation Initiative (GPOI)
Source: US Army

Harms caused by the palm oil industry’s use of land - such as forest fires and emissions -
were a key contributing factor in the November 2019 student protests. These protests
resulted in a heavy police response, and many protestors were either injured or died in the
clashes (for which at least one police officer was arrested).”!

Indigenous rights

The West Papuan region is the indigenous region that has experienced the heaviest impact
of government security responses by far, with a plethora of historic and current human
rights  violations occurring without any apparent accountability.?? The
Indonesian government has labelled many West Papuan groups as terrorist following
clashes with security forces.”3

In a submission to Indonesia’s 2017 Universal Periodic Review, Komnas HAM, the
accredited national human rights institution, stated that indigenous communities lacked
recognition, with ‘vast territories belonging to indigenous peoples... claimed as state land’,
and said communal lands had not been restored following the colonial era.?4 According
to their submission, those who sought to defend indigenous land rights faced
criminalisation.

The security situation in West Papua has deteriorated in 2021, particularly following the

14
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alleged killing of an Indonesian intelligence official by Papuan rebels; this event has led to
an increase in Indonesian military support offered to the security services in the region.?®
The deployment of irreqgular military troops - a historical practice in Indonesia - has been
used to deal with the situation in West Papua.®®

52. Some commentators have described recent military and police operations in the region as
a 'licence to shoot anyone'.?” This alleged problem has been exacerbated by the labelling
of West Papuan groups as terrorists, a development that authorises the police and military
to use deadly force against anybody they suspect to be members of these groups.
Indonesian security forces allegedly have also frequently utilised sexual violence as a
means of obtaining land from West Papuans.?® According to UN experts, unlawful killings,
arrests, and various forms of cruel, inhuman and degrading treatment and punishment,
are all prevalent in the security services' response to protests and dissent in the region.®®

53. This violence has also had implications for lawyers and human rights defenders in the
region, with human rights defenders protecting the rights of indigenous communities in
West Papua subject to online harassment and abuse, including by authorities.”©  The
police, for example, have named human rights lawyers as ’‘suspects’ for allegedly
spreading misinformation and prompting civil unrest.

54. According to academics and human rights organisations, many security-related human
rights abuses also have a degree of private sector involvement, and in West Papua,
academic monitors of the situation report that private sector assets have been
disproportionately protected by security forces.”® Although this protection was initially
provided by the police, BRIMOB - a specialist counter-insurgency unit - has since become
involved in assisting.!92

A Sabhara officer
Source: Wikipedia Commons
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CIVIC SPACE

55.

56.

57.

58.

59.

CIVICUS's civic space tracker describes Indonesia’s civic space as ‘obstructed’, a
situation which, according to journalists, has worsened during the past few
years.'93  For example, in response to Indonesia’'s 2017 UPR, Ireland raised
concerns about the use of Indonesia’s security apparatus to ‘punish dissidents
and human rights defenders’.

On the other hand, some commentators have argued that civil society in Indonesia
has been complicit in authoritarian legal developments, as activists have appeared
unwilling to advocate against repressive legislative proposals which restrict
fundamental rights.’4 A scholar at the Carnegie Endowment for International
Peace attributes this development partly to increasingly conservative religious
trends among local communities and the benefits that aligning with
influential policymakers can have for grassroots organisations, but claims the
primary factor is the co-option of local agendas into governmental
rhetoric as part of counterterrorism and P/CVE efforts. For example, in a
public speech at Gadjah Maha University, former Minister for Home Affairs
Tjahjo Kumolo told community leaders to act as ‘policemen’ of their villages,
including by monitoring religious and social activities and shutting down
gatherings deemed ‘unlawful’ - in the same repressive manner once seen
under President Suharto's ‘New Order’ regime.'> Journalists claim that a
direct result of this outsourcing of enforcement has been the targeting of
minorities, LGBTQ+ people and the families of people labelled as suspected
terrorists.’06

These pressures on civil society occur not just at the community level, but also at
the public and national ones. As noted above, civil society actors in Indonesia have
been monitored and harassed by the Jokowi Ahok Social Media Volunteers, a group
of online volunteers dedicated to Jokowi, due to their political dissent. Reflecting
the digital age, Jokowi has also increasingly turned to social media monitoring and
other forms of technological surveillance to achieve these ends.!”

The Mass Organisation Law of 2017 has further been instrumental in restricting
civic space.08 Prior to this legislation, the executive had already been
regulating foreign donations to organisations, whilst holding the power to
disband them if it concluded that they represent suspected terrorists, are a
self-determination movement, or appear to have a communist ideology. In such
instances, there is no legal process for disbanding and no requirement to give
reasons for the decision, which can lead to a heavy political influence in decision-
making.10?

Hizb ut-Tahrir was such a casualty of the 2017 Law."® In this case, the Islamic
focus of the organisation - primarily its central aim to form a caliphate -
proved controversial, and authorities disbanded the group.™ Meanwhile,
larger Islamic organisations in Indonesia have often supported the government’s
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implementation of the Mass Organisations Law and other similar legal instruments, on
the grounds that these help reduce religious extremism."2

60. One Indonesian group interviewed for this report suggested that practices used in
restricting the work of religious and civil society organisations have significantly impacted
its ability to engage in human rights advocacy, particularly on sensitive issues such as
government policy, policing and counterterrorism. Two other groups interviewed were
keen to stress the deteriorating situation in West Papua, claiming that very little public
information has been available about potential human rights abuses due to government
oppression and, to an extent, authorities’ control over the media. In their opinion, these
factors render West Papua as the area with the most repressed civic space in Indonesia,
and with currently the greatest difficulty in advocating for systemic change.

61. In its submission to Indonesia’'s 2017 Universal Periodic Review, the national human rights
institution, Komnas HAM, stated that human rights defenders had been attacked in various
manners.™ As noted above, this problem has affected groups and organisations whose
aims are to protect groups that are already marginalised within Indonesia, such as
Papuans.

62. The Lokataru Foundation has alleged that in Indonesia, the COVID-19 pandemic had been
used as an excuse for further restricting civic space, including through emergency decrees
that the foundation claims have been used to suppress critics as well as civil society more
broadly.™ As the country’'s pandemic response has been heavily ‘securitised’ -
implementing secretive measures with severe limitations on human rights, with an
ultimate lack of accountability when human rights are violated - there has been
little scope for independent oversight of executive action regarding the disease.
Moreover, many of the planned protests against the Omnibus Bill - which were
coordinated by civil society - were unable to proceed as a result of restrictions placed
upon movement and assembly during the pandemic, which have limited the ability for
the public to push back against this repressive legislation.”

63. Civic space has nonetheless organised a number of public protests over the past few years,
including those relating to the Omnibus Bill, China's treatment of Uyghur Muslims and
human rights abuses in West Papua."™ However, one Indonesian organisation consulted
for this report expressed the view that it has recently become much harder to generate
such a broad public narrative which sparks wider public action - perhaps in part
due to government oppression, although potentially also linked to an increasing
religious conservatism among Indonesian communities.

PRIVATE SECTOR INVOLVEMENT

64. In its response to Indonesia’s 2017 UPR, the United Kingdom noted the alleged
mistreatment of those working in the natural resources sector, as outlined
above.”  Further, Indonesia’'s national human rights institution, Komnas HAM,
suggested that businesses were violating human rights without accountability for
these abuses or rehabilitation for victims. According to Komnas HAM, in some
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impunity arose due due to an apparent lack of regulation; however, in many cases laws or
regulations existed, but potential violations were not being adequately investigated
or prosecuted in the domestic courts.

65. The palm oil industry in particular has allegedly been involved in land grabs and human
rights abuses, principally the targeting of human rights defenders in the region. The palm
oil trade in Indonesia, including businesses linked to these alleged abuses, has strong links
with foreign corporations.’8

66. Moreover, journalists and human rights advocates claim that many natural resources
subject to ‘land grabs’, as well as mining facilities, have been ignored by both police and
security services, with disproportionate force allegedly used to secure the lands and
protect the facilities on behalf of private corporations."® Reports by media outlets have
also implicated the private sector in providing technology for the monitoring of critics and
civic actors (as noted above in relation to ‘Pegasus’ and ‘Gamma’ software).
Additionally, the heavy integration of private security services - both private
contractors and those employees of the companies - with the reqular Indonesian police
forces appears to have exacerbated these issues.!20 In some instances, private
companies have even paid the military and police to provide private security services, as
it is regarded as a usual practice for the military in Indonesia to self-fund some of its own
operating costs in this way.!?

67. Indonesia had appeared to be making progress towards stronger compliance with human
rights in its regulation of the private sector over the past few years: for example, Komnas
HAM and Lembaga Studi & Advokasi Masyarakat (ELSAM, an Indonesian civil society
organisation, have created a draft national action plan on business and human rights,
which has been given legal force through Regulation No. 1/2017.'22 However, this effort
at ensuring respect for human rights by corporations has recently stalled and,
practically speaking, rights violations are still common and appear to be perpetrated with
impunity.'23

INTERVENTION LOGIC FOR RSI

The Indonesian situation raises many human rights issues connected to counterterrorism and
other national security concepts - ones in which RSI has developed a niche expertise over the
decades of its engagement with the UK and other countries.

For example, many of the security-related rights violations committed in Northern Ireland
during ‘the Troubles' can also be found in Indonesia at present. RSI, civil society groups in
Northern Ireland and victims of abuses during the Troubles have long waged a struggle
against impunity for abuses; similarly, based on our background research, it appears that there
is a profound lack of accountability for human rights violations by all parties in Indonesia -
including public and private security services, the military and specialised counterterrorism
units, and designated ‘terrorist’ actors.’24 Additionally, the Indonesian authorities,
in the aforementioned 2018 Eradication of Criminal Acts of Terrorism Law, perpetuated
a practice of lengthy pre-charge and pre-trial detention - a human rights problem seen in
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both Northern Ireland and in the ‘global war on terror' in the UK, as well as in other countries
with extensive national security operations domestically.'2>

Furthermore, the Indonesian authorities, as discussed above, insistently refuse to
repatriate  nationals (or former nationals) impacted by the ‘foreign fighter’
phenomenon, and have even taken the position that such people have lost their
Indonesian citizenship ‘automatically’, regardless of a risk of statelessness. The practice of
citizenship deprivation (especially without due process) and the failure to repatriate
could benefit strongly from engagement and advocacy interventions by RSI, given our
unique experience and leadership role on these issues.!26

Finally, despite the progressive adoption of a ‘whole of society’ approach when
conceptualising and drafting the National Plan of Action on Countering Violent Extremism, and
whilst in practice it is too early to assess the plan’'s implementation, it is clear that women's
rights and other and gendered impacts have either been excluded from P/CVE
implementation in Indonesia or have been significantly instrumentalised in a way that
harms rights based on gender. Given RSI's extensive involvement with the UK's Prevent
counterterrorism strategy, as well as assessing the gendered impacts of counterterrorism and
post-conflict justice, this is another key area in which RSI - together with partners - could
contribute to the enhancement of rights in Indonesia.'?”

‘.

s

President of Indonesia Joko Widodo and
former British Prime Minister David
Cameron at 10 Downing Street, London
Source: Twitter

PROJECT PLAN

Primary aims

In  partnership with Indonesian human rights organisations, exposing and reducing
Indonesia's use of rights-violating counterterrorism or P/CVE strategies. Specifically:
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*= Exposing and ending any UK support for rights-violating P/CVE practices in Indonesia.

= Exposing and building momentum for an end to abuses of indigenous peoples in the West
Papua region that the government seeks to justify on ‘counterterrorism’ grounds. Obtaining
diplomatic commitments, new laws or other indicators that Indonesia will curb harmful
counterterrorism practices in the region.

= As part of a broader RSI project on citizenship deprivation, stigmatise and end the practice
of citizenship deprivation (or 'automatic’ loss) on counterterrorism grounds in Indonesia in
the absence of a sufficiently serious criminal conviction following a fair trial - especially
when this occurs without other crucial rights protections.

RSI's near-term research and advocacy goals:

= Determining the nature and extent of UK involvement in Indonesian P/CVE practices,
particularly with regard to training, resources and financing, and the provision of logistical
or other substantive expertise and support.

= Publishing research on these issues that we and our Indonesian partners can use for
advocacy at the national and international levels.

= Building an advocacy campaign in the UK to ensure that UK support for Indonesian
counterterrorism and P/CVE policies does not undermine fundamental human rights.

= Supporting our Indonesian partners as they carry out research and advocacy focused on
the Indonesian government's counterterrorism activities, including its 'securitised’
treatment of civic space and human rights defenders, in the West Papua region.

= Determining and publishing research on the legal and policy causes, and practical
consequences, of citizenship deprivation or ‘loss’ in the counterterrorism context in
Indonesia, with a view to how these practices may affect women or vulnerable groups in
particular.

We will share details of our planned methodology with our partners and potential partners.
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