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EXECUTIVE SUMMARY

I'm afraid that the heating explodes in the tent and kills a child.
But if we don’t use it, they will die from cold.

A Dutch woman in detention
in North East Syria (February 2020)

At present, we [the United Kingdom], the French and even the
United States consistently talk with the likes of the Syrian
Democratic Forces to ensure that prisons are still guarded and

that we provide whatever support we can to help them with that

United Kingdom Secretary of State for
Defence, Ben Wallace (7 January 2020)

Tens of thousands of women and children captured from territories formerly controlled by
the Islamic State of Irag and the Levant ('ISIL’) currently languish in detention camps in North
East Syria run by the Syrian Democratic Forces (‘'SDF"), the military force of the Autonomous
Administration of North East Syria (AANES"). Hundreds of these women and children are
nationals of the United Kingdom, Belgium, France, Germany, and the Netherlands. Well over
half are children, most of whom are under the age of five. They are being detained without
charge and, like those unlawfully detained for terrorist association at Guantanamo Bay, are
afforded no legal rights and placed outside the protection of the law. The camps in which
they are being held are fundamentally unsafe environments in which physical violence is
common, the conditions are barbaric, and psychological trauma is rife. The camp authorities
have no long-term plan, and there is a real risk that these camps, and the women and children
detained there, may be caught up in a war with Turkey or renewed ISIL violence.

Aswiththosedetained at Guantanamo Bay, these women andchildrenare subjecttotreatment
and conditions that have been classified by international experts as amounting to cruel,
inhuman and degrading treatment. In some cases, their treatment at the hands of the SDF
is so serious that it arguably amounts to torture. In just one of the camps - the al Hol facility
- an average of 25 detainees died from various causes every month in 2019 and 2020. And
children are particularly hard hit. Children of various nationalities have died from war wounds,
malnutrition, severe dehydration, respiratory illness, hypothermia, and carbon monoxide
poisoning from tent heaters, or from tent fires caused by the same unsafe heating devices.
As one European woman in the camps said ‘last winter three young children burned alive.
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We saw the bodies of the babies'. By early 2020, at least nine European children below the
age of three had died in the camps, and by 10 August 2020 the death rate of all children in
al Hol camp had tripled, with eight children under five dying in five days between 6 and 10
August 2020.

Rights and Security International (‘RSI) also documented instances of severe abuse and
violence in the detention camps. This ranges from camp guards opening fire on women
and forcibly removing male children at night, to fights between detainees in crowded
facilities where tensions are high and women who retain ISIL loyalties victimise others in a
lawless environment. Children are subject to sexual abuse, and unaccompanied minors are
abducted. One European mother of a three-year-old boy living in the al Hol Annex spoke to
RSI about her son’s assault. ‘A boy sexually assaulted my son last year. It happened outside
during the day. He was approximately 12 years old. My son pointed him [out] to me,’ the mother
said. Women are placed in internal ‘gaols’ including in solitary confinement for months at a
time for alleged involvement in unrest or for having possession of a mobile phone. At times
children are placed in confinement with their mothers and at other times children are left
alone in the camp to fend for themselves. RSI recorded at least ten cases of Belgian, French,
and German women being confined within the al Hol Annex, and in six instances children were
detained alongside their mothers. A French woman told RSI of ‘a Belgian woman who was in
solitary confinement for a month with her five-year old daughter. They were in a room of the
same size as toilets, in the dark.” There is minimal education or any form of stimulation for
the children, and the camps lack any infrastructure to deal with the psycho-social impact of
detention and post-traumatic stress. One European woman described the trauma exhibited
by a three-year-old whose mother had died, “He doesn’t make eye contact. He sits ina corner
with his back towards us. In the night | sometimes wake up and he is awake, sitting and biting
his hands and knuckles until bleeding. He beats and bites himself. He wakes up at night
screaming. He takes faeces from his diaper - he still uses a diaper at three-and-a-half-year-
old- and put it on the walls.”

The AANES, Europe's ally against ISIL in North East Syria, has pressed European States
to take back these women and children as the AANES does not have the infrastructure or
capacity to indefinitely detain or prosecute them. But European States have refused to do so
in any significant numbers. They consider that the possible security threat posed by these
women and children is best managed outside of their countries and in this instance by the
AANES and SDF in the detention camps in North East Syria. Accordingly, they have adopted
a policy of consigning these detainees to indefinite unlawful detention in North East Syria
rather than bringing them home to face justice and be dealt with properly according to law
and in lawful conditions. Indeed, a number of the States which are the subject of this report
have applied existing legislation in their countries to withdraw the citizenship of detainees
in absentia creating further obstacles to repatriation and placing these women and children
further outside the protection of the law.
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European states also claim that the logistics of any possible repatriation efforts are acutely
challenging and pose a considerable security risk for their officials. They note that they have
no official presence in Syria in the form of an embassy or a consulate. However, this does
not take account of the significant and ongoing military and political cooperation between
European State authorities and the AANES in North East Syria. And, as this report reveals,
there is a significant presence of European State diplomatic, military and intelligence
personnel in the detention camps and some appear to have an influence over what happens
to their nationals who are detained. European States have also affected the repatriation
of some of their nationals from the detention camps in North East Syria over the last two
years. It is our assessment that European States clearly have a capacity to repatriate their
nationals.

In fact, European States have the sole ability to end the detention of their nationals. The
AANES have made clear that they will not release women and children unless and until their
States repatriate them. In line with this, on the basis of RSI's research, it is clear that not
only have the SDF acquiesced on the few occasions that European States have requested to
repatriate their nationals, but they have only ever permitted the removal of persons to, or
with the explicit consent of, their States of nationality. Therefore, responsibility squarely falls
with the States of nationality as the only authorities to whom the SDF will respond and that
can bring an end to the arbitrary detention and gross mistreatment of their nationals.

European States are currently engaged in the same exercise of seeking to put detainees
beyond the reach of courts and legal remedies as the United States authorities attempted
with the Guantanamo Bay detainees. That bad faith attempt to avoid scrutiny by the United
States was roundly decried in Europe, but it is being re-enacted for European citizens on
Europe's doorstep in Syria. Counter-terrorism and security experts warn that, just as
Guantanamo Bay has become synonymous with the worst excesses of the war on terror and
a potent recruiting tool for terrorists in the past two decades, the detention of women and
children in the camps in North East Syria risks developing into a long-running human rights
disaster, a site of dangerous radicalisation to violence, and a symbol of European hypocrisy
and violence which fuels the next generation of ISIL inspired terrorism. As one senior United
States counter-terrorism official told RSI:

‘I think the question is do you deal with it now or do you wait until the situation
is far worse. | think any national security professional would tell you that
the situation on the ground is propitious for radicalisation. It's a situation
where people are ripe for further recruiting by terrorist organisations. This is
especially true for their children ...

=

RIGHTS & SECURITY INTERNATIONAL




European States’ refusal to take action is not only a profound moral failure and arguably a
breach of their international obligations, but also a dangerous strategic blunder. Leaving
these women and children out of sight in North East Syria invites catastrophe. European
Governments must immediately repatriate all their women and children from the detention
camps in North East Syria. It is logistically possible, morally and legally necessary, and the
only effective security option.

RSl is a non-government organisation which works to promote just and effective
security. We advocate for a rights-based approach to national security, and to ensure
that decisions taken in purported pursuit of national security always conform with the
requirements of international and domestic law.
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Map showing location of al Hol and Roj camps in North East Syria
Source: The Times
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METHODOLOGY

1. Thisreportis the first of two reports by RSI to address the situation of detained in al Hol and
Roj camps in North East Syria.

2. The second report to be titled, ‘Closing Europe’'s Guantanamo,” will draw on the factual
findings in this first report, as well as additional desk and field research, to provide a more
detailed legal and gender analysis, and to address the policies and practices of European
States with respect to those returning from the camps.

3. The findings of this report are based on extensive research conducted between November
2019 and November 2020 by RSI. RSI's analysis in this report focuses on nationals of five
countries - Belgium, France, Germany, the Netherlands, and the United Kingdom (‘"UK") - and
the implications of their situation for the governments of those nations. The reason for this
is two-fold: first, nationals of these five Western European countries are among the most
represented among the women and children currently detained in the camps of North East
Syria; and second, the primary focus of RSI's existing expertise relates to the legal and policy
arrangements of the UK and Western Europe.

4. While access to the al Hol and Roj camps is limited to external observers, RSI visited each
camp twice in February 2020 with authority from camp officials. RSl interviewed 21 European
women inside their tented accommodation and in areas surrounding their accommodation,
as well as camp officials and politicians in North East Syria. Further, RSI conducted interviews
from November 2019 to November 2020 in Syria, Belgium, France, Germany, the Netherlands,
the UK, and the United States with 72 people, including a girl previously detained who was
repatriated in June 2019, 27 immediate family relatives of women and children detained,
lawyers, European government officials, officials in North East Syria, NGO and humanitarian
organisation staff, security and counter-terrorism experts, psychologists, and academics.

5. All interviewees were informed of the purpose of the interview and how their information
might be used. None received compensation or other financial incentives. All interviews were
conducted live, but due to interviewees' availability, interviews were conducted variously
in person, by phone, and by messaging applications. Interviews were conducted directly in
English and French, and a translator engaged by RSI provided translation from Kurdish to
English where necessary.

6. Thisreport also draws on extensive desk research conducted by RSl in relevant domestic and
international legal standards, case law, and commentary, and advice received from UK-based
leading academics and barristers specializing in public international law, international
humanitarian law, and international human rights law.
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7. 0On17 November 2020, RSl raised its concerns with the governments of the United Kingdom,
Belgium, France, Germany, and the Netherlands, and provided them with an opportunity to
respond. Those responses are detailed in Annex | to this report.

8. RSl would like to thank the individuals and organisations who agreed to meet with us and
whose insights and experiences inform this report. In particular, RSl wishes to thank the
children and their families who shared their experiences and trusted RSI to raise their
concerns. In this report, real names of interviewees are used where informed consent has
been provided; otherwise names and other identifying information have been withheld for
reasons of confidentiality.
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INTRODUCTION

11.  Currently, thousands of women and children - including hundreds of UK and EU citizens
- are detained indefinitely without charge or prospect of release in violent, unsanitary,
and inhumane conditions in camps in North East Syria. The women and children currently
held in these camps - separate from the prison facilities which house ISIL militants - have,
with a small number of exceptions charged in absentia, not themselves been charged with
any crimes of terrorism and have been afforded no legal rights and protections. They are
associated with the ISIL regime in various ways - as direct participants, erstwhile supporters,
wives or children of militants, or simply residents in former ISIL-controlled territories - and
for various reasons - extremist sympathy, naiveté, poor judgment, or coercion.

12. This report is the first substantial research project based on interviews with detained
women in the camps considering in detail the circumstances and conditions of detention
for these women and children. This report establishes that European women and children
are arbitrarily detained without legal basis, and are subject to inhuman and degrading
treatment and that in some cases their treatment at the hands of the Syrian Democratic
Forces (‘SDF'") militia is so serious as to amount to torture. This report establishes that the
UK and EU States are directly implicated on the ground in North East Syria, and have a
direct and specific power to bring an end to the suffering of these women and children. Yet
European States are refusing to accept their responsibilities, relying on bad faith arguments
about logistical and security hurdles and legal obstacles to justify not repatriating their
nationals (see Annex Il of this report for government’s repatriation policies and practices).
This inaction and acquiescence raises serious legal question of European State responsibility
for the human tragedy taking place in North East Syria.

Bl In effect, European States are currently engaged in the same exercise of seeking
to put detainees beyond the reach of courts and legal remedies as the United States
authorities attempted with the Guantanamo Bay detainees.

13. In effect, European States are currently engaged in the same exercise of seeking to put
detainees beyond the reach of courts and legal remedies as the United States authorities
attempted with the Guantanamo Bay detainees. That bad faith attempt to avoid scrutiny by
the United States has been roundly decried in Europe, but it is being re-enacted for European
citizens on Europe's doorstep in Syria. Counter-terrorism and security experts warn that, just
as Guantanamo Bay has become a metonym for the worst excesses of the war on terror and
a potent recruiting tool for terrorists in the past two decades, the detention of women and
children in the North East Syrian camps risks developing into a long-running human rights
disaster, a site of dangerous radicalisation to violence, and a symbol of European hypocrisy
which fuels the next generation of ISIL inspired terrorism.
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14. This report - the first of two addressing the situation of the European nationals detained
in North East Syria - sets out RSI's factual findings from extensive field and desk work. It
establishes the conditions which detainees are subject to in the camps and the chain of
responsibility for those conditions. It further raises a number of troubling questions of UK and
EU States’ legal responsibility and further argues that, given these European States’ ability
to bring the detention of their nationals to an end, their refusal to do so in the face of gross
abuses amounts to wilful blindness and complicity.

15. This report is comprised of eight sections:

15.1.

15.2.

15.3.

15.4.

15.5.

15.6.

15.7.

15.8.

The first sectionintroduces the camps in North East Syria, explaining their structure,
governance, mandate, and operations;

The second section briefly sets out the nature of the conflict in North East Syria;

The third section examines the circumstances in which the women and children
held in the camps were detained, and how that fits within the international legal
framework governing detention during conflict;

The fourth section sets out the conditions on the ground in the camps which
European States' inaction has allowed to persist;

The fifth section sets out the degree of European States' influence over and
involvement in the detention of women and children in the camps, and what
unused powers European States have at their disposal to bring the detention
to an end;

The sixth section briefly sets out the concerns of security experts with European
States’ failure to repatriate;

The seventh section briefly sets out the fundamental legal questions posed for
European States by the detention of women and children in these camps, and the

conseguences of inaction; and

The eighth section sets out RSI's conclusions.
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I. THE CAMPS IN NORTH EAST SYRIA

16. Since 2012, much of North East Syria has been autonomously controlled, having achieved de
facto independence from the Syrian Arab Republic in the context of the long-running Syrian
CivilWar. Thede factoautonomousregionistypically knownasthe Autonomous Administration
of North and East Syria (‘AANES’), but enjoys no official diplomatic recognition.! The AANES
claims to be a secular and multi-ethnic democratic republic, but in practice the region and
its politics are dominated by the Kurdish ethnic group, and the AANES' military force, the
SDF, is led by the mostly-Kurdish militia the People’'s Protection Units ("YPG'). Accordingly,
the administration often uses the term Rojava, a term used by Kurdish nationalists to mean
Western Kurdistan.

I Almost half the children (of all nationalities) living in the camps

are under the age of 5 and the majority are younger than 12.
More than 500 children are orphaned or otherwise unaccompanied.

17. The al Hol and Roj detention camps in the Al Hasakah Governorate close to the border
with Irag are administered by the officials of the AANES while day-to-day operations are
carried out by Blumont, a humanitarian organisation.? These camps house more
than 70,000 individuals, mostly Syrian and Iraqgi nationals, who lived in areas
previously controlled by ISIL.> Up to 94%are women or children.* Some 11,000 foreign
nationals are also detained, including approximately 640 children and 230 women
from the UK/EU across the two camps. Almost half the children (of all
nationalities) living in the camps are under the age of 5 and the majority are
younger than 12. More than 500 children are orphaned or otherwise unaccompanied.

— -

Cildren and women in al Hol camp
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18.

19.

20.

Originally established by the United Nations High Commissioner for Refugees as a refugee
camp in 1991 and expanded during the Irag war from 2003, the al Hol camp is a substantial

facility which has been under SDF control following the capture of the region from ISIL in
2015. Following the effective defeat of ISIL in March 2019, the size of the camp has been
increased dramatically to hold approximately 20,000 women and 50,000 children formerly
living in the captured ISIL stronghold of Al Baghuz Fawgani. Al Hol - ‘The Swamp' in Arabic
- covers about 2.5 square kilometres (around the size of Monaco and larger than the City of
London, but is much more crowded than either), with a population density of around 36,000
per square kilometre - over three times that of New York City.

More than a third of the total population of the al Hol camp is younger than 5 years old.
The camp contains a self-contained section - referred to as the al Hol Annex - which houses
foreign (non-Syrian or lIraqi) nationals: approximately 4,000 women and 7,000 children
drawn from as many as 50 countries.

The majority of those foreign detainees in the al Hol Annex were formerly living in Al
Baghuz Fawgani, the location of the territorial last stand of the ISIL forces in eastern Syria.
Some have characterized the detainees as containing a proportion of women who were, and
remain, deeply committed to the ISIL cause, and there have been reports of an atmosphere
of fear in the camp, since compliance with ISIL's rules (on dress, for instance) is still enforced
by some. RSI and has observed, and been repeatedly informed, that the atmosphere in the
al Hol camp - particularly the al Hol Annex - is extremely tense, and there is a high level
of violence, leading to particular restrictions imposed by SDF camp officials on access
and delivery of services.
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21.

The Roj camp is much smaller, holding some 1,800 women and children and covering around
10 hectares. A significant influx of detainees arrived in 2017 after fleeing ISIL-held territory
and being taken into custody by SDF and other anti-ISIL coalition forces. In order to deal with
the numbers in detention, and overcrowding experienced at the al Hol camp, an extension
to the Roj camp, with the capacity to hold 395 households, was opened in August 2020.
Following an initial transfer of 92 households (comprising around 270 individuals, more than
half of these children), sporadic transfers of women and children from the main Roj camp
and the al Hol Annex have taken place. Transfers to the Roj extension have, as far as RSI has
been able to confirm, comprised only foreign country nationals. The reasons why particular
individuals have been selected for transfer are not clear, and no official explanation has been
given for any transfers to date.

13
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IL.

22.

23.

24.

25.

THE CONFLICT IN NORTH EAST SYRIA

Women held by the SDF in the al Hol and Roj camps have been detained during and following
a long-running armed conflict occurring within North East Syria. The Kurdish ethnic group
- generally recognized as the largest ethnic minority worldwide - have long harboured
ambitions of self-determination as part of a Kurdish-majority political entity in western Asia
comprising territory currently located within the territorial borders of southeastern Turkey,
northeastern Syria, northern Irag, northwestern Iran, and the southern part of the South
Caucasus. Following the commencement of the Syrian Civil War in 2011, and the weakening
of Syrian military control over North East Syria, the SDF - led by the mostly-Kurdish YPG -
have been involved in a substantial conflict in the region, first engaging Syrian forces and
then ISIL forces.

Depending upon the characteristics of a conflict, different legal rules may apply to how
belligerent parties are entitled to behave, and what obligations they owe. While a considerable
number of States have been involved, to a greater or lesser extent, in conflicts in Syria since
the outbreak of the civil war, most legal experts agree that the conflict taking place in North
East Syria between the SDF and ISIL was properly classified, for purposes of international
law, as an armed conflict of a non-international character (a ‘NIAC’).

The classification as a NIAC depends upon the conflict satisfying the criteria identified in an
influential decision of the International Criminal Tribunal for the former Yugoslavia ('ICTY")
of ‘protracted armed violence between governmental authorities and organised armed
groups or between such groups within a State.”” That standard requires a minimum degree
of intensity of fighting which is distinguished from lesser forms of collective violence such
as civil unrest, riots, isolated acts of terrorism, or other sporadic violence.® It also requires
a sufficient level of organisation of the parties. The aspects of the broader Syrian conflict
involving the SDF and taking place in North East Syria has been largely confined to a conflict
between the SDF and ISIL (two non-State actors), with particular hostilities at times between
those groups on the one hand and Syrian, Turkish, Iranian, and Russian forces on the other
(expanding the NIAC to one between non-State actors and States, but not between States).
For clarity, the involvement of international forces - known as the Global Coalition for the
Defeat of Daesh/ISIL - did not of itself transform this NIAC between the SDF and ISIL into a
full-blown international armed conflict under international law, given that international forces
were supporting the fight against ISIL, rather than against official Syrian forces.

The significance of classifying a conflict as a NIAC is that relevant principles of the law of
war will apply. The law of war is typically more permissive as to the power it grants parties
to respond to security threats, but it also demands that basic principles of international
humanitarian law regarding civilian protection must be complied with, even by non-State
actors, so long as the NIAC persists.

14
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26. The legal question as to when a NIAC draws to a close - and whether it has entirely concluded
in North East Syria - is complex and contested. There has in the past been a view - reflected
by the jurisprudence of the ICTY - that a NIAC remains ongoing so long as there is any level
of continuing violence, however sporadic, until a formal peace agreement is concluded.” But
the better and more widely accepted view is that, once the criterion of ‘protracted armed
violence' is no longer fulfilled, and there is no real risk of the resumption of protracted armed
violence, the conflict will lose its classification as a NIAC under international law.® The
facts on the ground in North East Syria, following the effective defeat of ISIL in March
2019, lend some support to the view that the armed conflict has drawn to a close, but
the security situation in the region remains uncertain and resumption of hostilities cannot
be ruled out, as the more than 2,000 ISIL attacks in North East Syria from March 2019
onwards attest.

Roj Extension (under construcion):
Approximately 400 shelters planned

Roj camp as of June 2020
Source: US Department of State, Humanitarian Information Unit

Al Hol camp as of June 2019
Source: US Department of State, Humanitarian Information Unit
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[11. CIRCUMSTANCES OF DETENTION

There is no question that the women and children located in the al Hol and Roj camps IR
are subject to forced detention there. The camps are enclosed by 2-3 metre high fences,
with entry and exit via metal gates controlled by armed SDF personnel. When RSI visited,
the entrance to the al Hol Annex was overseen hy six armed guards.

27. There is no question that the women and children located in the al Hol and Roj camps are
subject to forced detention there. The camps are enclosed by 2-3 metre high fences,
with entry and exit via metal gates controlled by armed personnel. When RSI visited, the
entrance to the al Hol Annex was overseen by six armed guards. Further, RSI was told of
instances where guards shot at women and children attempting to escape the facilities, or
in response to unrest.

‘Tknow a Belgian woman who was in solitary confinement for a month

with her five-year old daughter. They were in a room of the same size as toilets,
in the dark, a French woman said.

28. Within the camps themselves, the SDF operate a series of additional restrictions, and have
placed women and children in crowded internal ‘gaols,’ including in solitary confinement,
for various alleged infractions. A Belgian woman told RSI, ‘Women are taken away at night,
we don't know where." RSI has recorded at least 10 cases of Belgian, French, and German
women being gaoled within the al Hol Annex. Among these, in six instances children were
detained alongside their mothers. 'l know a Belgian woman who was in solitary confinement
for a month with her five-year old daughter. They were in a room of the same size as toilets,
in the dark,” a French woman said. RSI has also learned of detention in a facility within, or
next to the camp, or transport to a women's prison near the town of Qamishli. Some women
recounted being blindfolded in transit, and some described the prison as an underground
facility without light. Despite requests, RSI was not granted access to any of these additional
facilities during our time in North East Syria.

29. In a further instance of detention in mid-2019, a mother of two was gaoled with her children
for almost a month. She told RSI:

‘I spent 26 days - | counted them one by one - in the prison that is opposite the camp.
I was never told why | was jailed. It's not a real prison, rather two small rooms with
a very small courtyard in the middle. Many Syrian, Iraqi and foreign women were
crammed there. Conditions were very, very harsh. We slept on the floor. It was so
small that at night it was not possible to move along. They gave us little to eat and
we all had diarrhoea. My children were sick too.’

16
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30. While women are often confined with their children, they are also on occasion separated. RSI
was told of very young children being left without supervision or protection in the main camps
while their mothers were placed in internal confinement. RSl received reports of children left
alone in this way up to as recently as August 2020. In one case, a mother was separated from
her baby she was still breastfeeding.

31. The women and children now detained in the al Hol and Roj camps by the SDF were captured
and transported during the course of the SDF conflict against ISIL. During a NIAC such as
that conflict, the legal position is that non-State actors such as the SDF are recognized
as legitimate belligerents under the law of war, and are bound by the rules of
international humanitarian law in how they treat enemy combatants and civilians. That
said, non-State actors are not in precisely the same situation as State forces under the law
of war, and there is considerable disagreement among international lawyers and military
authorities as to whether non-State forces are entitled, within the context of a NIAC, to
detain civilians at all.’

32. There is certainly no express basis in international humanitarian law for such detention
by non-State actors, and, as was observed by senior British judges in the Serdar
Mohammed case,”° a reading of international humanitarian law as implying a power for non-
State actors to detain civilians simply because they are under obligations of humane
treatment towards those persons detained is a non sequitur." Nor is there any domestic legal
entitlement for the SDF to detain civilians in Syria - the AANES is, after all, not a recognized
sovereign entity. And even if it were to be accepted that the SDF were in the abstract
entitled to detain civilians during wartime, it is realistic that such a legal basis no longer
persists if the conflict has ceased.

33. But the question of legal basis - if it could exist in theory - is rendered moot by the SDF's own
position. The SDF has never provided a legal basis for its ongoing detention of the women
and children held, and does not seek to argue that it is entitled to continue to hold them. On
the contrary, the SDF no longer wishes to have any responsibility for these detainees, and
wishes to wind down the camps’ operation.

Whether or not international humanitarian law applies, all forms of international law
stipulate that persons cannot be detained arbitrarily and indefinitely without proper
legal charge, or due process of law whereby they can challenge their detention.

34. Whether or not international humanitarian law applies, all forms of international law stipulate
that persons cannot be detained arbitrarily’? and indefinitely without proper legal charge,
or due process of law whereby they can challenge their detention. Even those who
maintain that non-State forces are entitled to detain civilians under international
humanitarian law insist that that detention must be necessary for ‘imperative reasons of
security.”® That is a high threshold,’”* and would require a case-by-case assessment of the
risks posed by each individual detained,” with the detainees afforded a right to review of
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35.

36.

37.

38.

More generally, the prohibition on arbitrary detention is so well-attested in international
law that it forms part of customary international law' - those norms of international
behaviour which have become generally accepted as binding legal standards. Certain norms
- of which arbitrary detention is one - are so absolutely fundamental to international law
that they are known as jus cogens norms, meaning that all actors, both State and non-
State, must abide by them and cannot depart from them in any circumstances, even
security emergencies. For detention to be acceptable, it must take place in accordance
with a predictable legal framework,'® with a legitimate justification,'” extend no longer than
is strictly necessary,?® and must allow for the detained person to have the legality of their
detention reviewed.”

Another jus cogens norm governing the detention of the women and children in North East
Syria is the prohibition against torture, which is generally understood in international
law?? as entailing the infliction of severe physical or mental pain or suffering for a purpose
such as punishment by a person acting in an official capacity (including an official capacity
as part of an organized non-State armed group).?®

As a matter of international law, all detainees are entitled, during any period of detention,
to certain minimum guarantees as to their treatment and conditions. Under Common Article
3 of the Geneva Conventions - which applies during a NIAC and, some argue, in the period
immediately following cessation of hostilities - all persons detained are entitled to be
treated humanely?4 and to be free from ‘outrages upon personal dignity.'>> Further, under
customary international humanitarian law detainees must be held in premises which
safequard health and hygiene,?® and detainees must be released as soon as the reasons for
the deprivation of their liberty cease to exist.?” Further, the specific protection, health, and
assistance needs of female detainees must be respected,?® and children are also entitled to
special respect and protection.”®

Detainees are also provided protections under international human rights law. There is a good
legal argument that non-State actors, such as the AANES, are bound by international human
rights law, despite not being signatories to international treaties, particularly when
those non-State actors control territory and operate as a de facto regional government
aspiring to Statehood. But in any event the AANES - and its military organ, the SDF - have
voluntarily accepted the obligation to uphold human rights standards within the territory
under their control, and Article 21 of the Constitution of the AANES incorporates and
guarantees the standards set out in the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, and the International Covenant on
Economic, Social, and Cultural Rights and ‘other internationally recognized human
rights conventions.” International human rights law itself contains prohibitions on
arbitrary detention®® (with the detention of children prohibited except as a last resort),*
torture and cruel or inhumane treatment,? and guarantees rights to life,* food and water,?*
health,*> and education.*®
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IV. CONDITIONS IN THE CAMPS

Violence and Risk

I The al Hol and Roj camps are fundamentally unsafe environments in which physical
violence is common and psychological trauma is endemic, giving rise to apparent
breaches of the rights of detainees to life and security of the person, and the freedom
from torture and inhumane treatment.

39.

40.

41.

The al Hol and Roj camps are fundamentally unsafe environments in which physical violence
is common and psychological trauma is endemic, giving rise to apparent breaches of the
rights of detainees to life¥” and security of the person,*® and the freedom from torture and
inhumane treatment.*®

First-hand testimony provided to RSI paints a picture of poorly-supervised facilities
where detainees suffer from attacks by guards, and fight between themselves, with fatal
consequences. In the twelve months from June 2019 to June 2020, on average 25
people a month have died in the al Hol camp.*® Shockingly, in September 2019,
security authorities responded to women and children in al Hol Annex protesting camp
conditions by opening fire. The Médecins sans Frontieres (‘MSF') medical team and
patients were forced to take cover to avoid gunfire.* And, as set out above, guards shot
at women and children attempting to escape the facilities, or in response to unrest. A
Belgian woman in the al Hol camp told RSI, ‘We never feel safe here. My main worry is that
my children are injured or die from gunshot wounds.” Several European women reported
bullets landing near their tents. 'One day, a bullet landed between my neighbours’ tents. I'm
afraid that a bullet enters my tent and wounds one of us,” a French woman living in the al Hol
camp said.

The violence is not confined to guards. Tensions run high between women in the
overcrowded camps. 'l almost got killed by a Tunisian woman who had a knife. She
wanted to kill one of my friends and | got between them,” a European teenage girl said.
Children have been assaulted. ‘Once, a Russian woman threatened my daughter with a
knife. Another time, a woman called my daughter “unbeliever” and pushed her to the
floor because she had a puppy in her arms,” a French woman in the Roj camp said. A
major reason for violence in both the al Hol Annex and the Roj camp appears to be conflict
between those women who remain strongly committed to ISIL ideology and those who either
are, or are perceived to be, less adherent. Multiple sources (detainees, a Kurdish security
official, and an NGO worker familiar with the camps) have informed RSI that groups of
women who fiercely defend ISIL ideology have set up their own ‘court’ in the al Hol Annex,
issuing sentences against women who fail to follow their interpretation of Islamic law. RSI has
heard that a14-year-old Azerbaijani girl was strangled to death on a charge of failing to cover
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42. Indeed, the Kurdish Red Crescent has documented 11 cases of women killed by fellow detainees
in the al Hol Annex in 2019. As a Dutch woman told RSI:

‘They tried to burn my neighbour’s tent. They attack with knives, they throw stones
on tents, they beat us as well as the children outside. They say, “Women who want
to go back to their countries are number one on the list, we will kill them.” Because
of that, we're really, really scared, even more scared than from the Assad’s army or
being sent to Iraq. These women are really extreme and threaten us. That's one of
the main problems in the camp.’

43. A German woman explained how some detainees target women who do not comply with
directives about clothing and behaviour implemented under ISIL rule:

‘They told me that they will burn my tent if | don’t follow their religion. A year and a
half ago, they put gasoline on my tent and tried to burn it. | think it's because I've
been walking around wearing jeans. A friend gave me a message from them saying
that | should stop being open about the fact | was anti-ISIS, otherwise they would
burn my tent and kill my children.’

44. RSI has learned that a European woman in the al Hol Annex was beaten by a group of six
French, Moroccan, and Russian women because she spoke to a male employee of the camp.
A woman who sought the assistance of AANES authorities to have her children repatriated
to their State of nationality was directly targeted by fellow detainees: her children were
hit with stones and required medical treatment. The grandmother of a child held in the
al Hol Annex told RSI: ‘One night, a woman came with a metal stick and hit the tent of my
daughter-in-law, saying "l want to kill you!" She hit her on her face with her hands. Her
neighbours had to come to stop her.'

Il Some women reported to RSI exchanging sexual favours for money in order to purchase
hasic supplies for their families. There are also reports of pregnancy in the al Hol Annex
which, given the absence of detained adult men, and the due dates of children,
this raises the realistic likelihood of sexual exploitation by male SDF officers.

45. The women and children detained in the al Hol and Roj camps are vulnerable to all forms of
violence. It is appalling, but not surprising, that officers of several humanitarian organisations
posted in the camps have reported to RSI incidents of sexual violence and
exploitation.*?> Perpetrators include camp residents, sometimes older children, and camp
authorities. Some women reported to RSI exchanging sexual favours for money in order
to purchase basic supplies for their families. There are also reports of pregnancy in the
al Hol Annex which, given the absence of detained adult men, and the due dates of
children, raises the realistic likelihood of sexual exploitation by male SDF officers.
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46. The relationship between women in camps and the SDF forces is generally tense. RSI has

47.

received numerous reports of beatings, verbal abuse, and coercive behaviour on the part
of camp authorities. A European mother of a three-year-old said, ‘During a large search
operation, a man wearing a balaclava and carrying heavy weapons pointed his gun at me,
while | was not doing anything and | was with my son.” She also reported that fellow detainees
were beaten by camp managers. RSI has learned that infractions such as detainees being
caught with mobile phones can lead to corporal punishment or solitary confinement.

The constant physical threat has clear mental health effects. ‘The context in al Hol is
psychological stress, insecurity, and fear. It is hell,” said Professor Loots, a Belgian Professor
of Psychology who travelled with a Belgian medical team to visit the camps in 2019. Some
mothers have told RSI that they refuse to let their children play outside their tents due to
their fear of what could happen to them. ‘At night, when I'm sleeping, I'm afraid that security
forces will enter and search my tent,” a French woman in the al Hol camp told RSI. Speaking
to RSI of the atmosphere in the Roj camp over the summer of 2020, one woman noted, ‘It's
very frightening and intimidating. I've never felt so unsafe.’

Particular Risks for Children

I The majority of the occupants of al Hol and Roj camps are children, and they are particularly
at risk of serious harm. Of the 517 people recorded as dying in the al Hol camp in 2619,
371 were children.

48. The majority of the occupants of al Hol and Roj camps are children, and they are particularly
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at risk of serious harm. Of the 517 people recorded as dying in the al Hol camp in 2019,
371 were children.®® RSI's findings indicate that children in the camps, together with their
mothers, are not only subject to considerable physical and mental harm, but also suffer
from specific risks, including the risk for male children of being forcibly removed from their
families by SDF authorities as they grow older. This treatment arguably infringes children’s
rights to life, security, and humane treatment, as well as violating the key principle under
international law that the best interests of the child must be the tantamount consideration
when officials make decisions affecting children.

“Last winter three young children burned alive. We saw the bodies of the habies.” IR

RSI has recorded a number of instances where children of various nationalities have died
in the al Hol Annex from war wounds, malnutrition, severe dehydration, respiratory illness,
hypothermia, and carbon monoxide poisoning from tent heaters, or from tent fires caused
by the same unsafe heating devices. ‘Last winter three young children burned alive. We
saw the bodies of the babies,’ one European woman told RSI. In addition, RSI has been
informed of the deaths of at least nine European children below the age of three across
the camps, including five Belgian children (a one-year-old who died from malnutrition, one-
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year-old twins who died of dehydration, an eight month old who died of a lung infection,
and a stillborn baby), two Dutch children (a three-year-old from a war wound and newborn
of unknown causes), one British child (a newborn, from a respiratory condition), and
one French child (a one-year-old run over by a military vehicle in the Roj camp).

I In December 2019, in the al Hol Annex, a ten-year-old Russian child was shot and killed
when a stone he was playing with hit a camp guard.

50.

Sl

In December 2019, in the al Hol Annex, a ten-year-old Russian child was shot and killed
when a stone he was playing with hit a camp guard. When the incident happened, the child’s
mother carried him to the entrance of the camp and was permitted to take him to the main
camp for treatment, where he died of his injuries. To RSI's knowledge, no investigation of
this matter has been carried out by SDF or AANES authorities.

In late August 2020, humanitarian groups reported that the death rate of children in the al Hol
camp had tripled, with eight children under five dying in five days between 6 and 10 August
2020.44 Two of the children were Iragi, one was Syrian, and at least three were foreign (the
specific nationalities unknown). The deaths were linked variously to heart failure, internal
bleeding, and severe malnutrition. The potential causes of harm are varied and constant. As
one mother in the al Hol camp summed it up, ‘One of my main concerns is the children’s
security. I'm afraid that he disappears, I'm afraid he could be hit by a bullet, that he could be
bitten by a dog, that he could be beaten by the Kurds.'

C
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Il ‘A boy sexually assaulted my son last year. It happened outside during the day.
He was approximately 12 years old. My son pointed him [out] to me, the mother said.

52. In addition, children are at risk of sexual violence and exploitation. One European mother of
a three-year-old boy living in the al Hol Annex spoke to RSI about her son’s assault. ‘A boy
sexually assaulted my son last year. It happened outside during the day. He was approximately
12 years old. My son pointed him [out] to me,’ the mother said.

‘Children are afraid and jump with surprise when they hear a loud noise or a plane, I
a French detainee said. RSI has learned that children are displaying clear signs of severe
psychological distress such as epilepsy, bed-wetting, nightmares, and disordered sleep.

53. As for mental health, a very large number of children detained in the camps suffer from a
degree of trauma or post-traumatic stress as a result of events they have witnessed. One
British mother in the al Hol camp explained that her three-year-old son frequently recounts
the day she was injured in a bombing. 'Children are afraid and jump with surprise when
they hear a loud noise or a plane,” a French detainee said. RSI has learned that children
are displaying clear signs of severe psychological distress such as epilepsy, bed-wetting,
nightmares, and disordered sleep. One European woman described the behaviour of a three-
year-old whose mother had died:

‘He doesn't make eye contact. He sits in a corner with his back towards us. In the
night | sometimes wake up and he is awake, sitting and biting his hands and knuckles
until bleeding. He beats and bites himself. He wakes up at night screaming. He takes
faeces from his diaper - he still uses a diaper at three and a half years old - and puts
it on the walls.

54. There is no dedicated mental health infrastructure for children in the camps, and little
room for doubt that prolonged detention in these conditions without appropriate treatment
worsens the serious psychological conditions suffered by many child detainees.

55. Orphans are in a particular position of vulnerability in the camps. A significant number of
orphans and otherwise unaccompanied children live in the camps, comprising a variety
of nationalities and ages (from new-borns to teenagers). RSI has been unable to obtain a
comprehensive list or breakdown of nationality because numbers change very quickly and
because there is no systematic effort to trace unaccompanied children in the camps. By
July 2019, UNICEF had identified at least 520 unaccompanied or separated children in al Hol
camp.”® It is not uncommon for women in the camps to be looking after children who are
not their own and with whom they have no formal familial relationship. RSI met a
European mother who had two of her own children, and was also caring for two other
European children - a three-year-old and a baby. Those were the children of a friend who
had died in Al Baghuz Fawgani. The children’s father is in prison in Syria.
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56. For some orphans in the camps, being taken into the care of detainee women holds additional
risks. A French woman in the Roj camp told RSI, ‘I know about a German orphan and a French
orphan. Women take care of them. They hide them and pretend they are their own child.’
‘Some women hide them because they don’t want the children to be repatriated [to Europe]
because of religion. They think it's better if they stay there. Children are camouflaged and we
don't know where the tents are where they are hidden. Young girls wear a nigab and boys are
sometimes dressed as qgirls,” a French woman living in the al Hol Annex said. ‘They are women
who took these children when their mothers died in [Al Baghuz Fawgani]. Nobody will be able
to convince these women to let the orphans go." SDF authorities told RSI that they suspect
that the goal of some of these women is to foster the next generation of the ISIL caliphate.*®

57. Even where orphans are safely monitored, identifying them, confirming their nationality,
and connecting them with relatives presents enormous challenges. UNICEF considers that
a number of the unaccompanied children in the custody of Iragi and Syrian women in
the al Hol camp may be from a variety of other unknown nationalities.*” These children
are at risk of permanently being lost to their birth families in their country of nationality
if the women in whose custody they currently reside are returned to Irag or Syria. RSI
spoke to the legal representatives of a German family who recognized their two-year-
old German grandchild in a newspaper photograph. He was in the custody of a Syrian
woman in the al Hol camp, and during the time it took for inquiries and arrangements to
be made for reuniting the child with his family in Germany, camp officials lost track of
the Syrian women and the infant. ‘No one knows where he is now. We have had no
information since June,’ the legal representative said. ‘Maybe there are more [German]
orphans in camps. It's possible.” RSl has been told there are indeed German, Dutch, and
Belgian orphans in the same position - in the custody of Syrian and Iragi women in the
al Hol camp, with no certainty as to when, or if, they will ever be transferred to the
care of their relatives in their countries of nationality.

I The SDF routinely disappears hoys from 12 years of age, taking them to unknown locations
and holding them without contact with their mothers. Typically, these removals take place
in the middle of the night, and involve multiple children at once.

58. A particular risk for children in the camps is the forced removal of young boys as they
grow older. The SDF routinely disappears boys from 12 years of age, taking them to
unknown locations and holding them without contact with their mothers. Typically, these
removals take place in the middle of the night, and involve multiple children at once.
Reports corroborating these removals came from mothers themselves who had lost their
sons and from neighbours who witnessed the removals. There have been several waves
of removals: in August/September 2019 when 15 boys from 14 years and older were taken
from the al Hol camp; in October 2019 in the Roj camp; and in January 2020 from the al
Hol Annex, when approximately 30 teenaged boys from various nationalities were forcibly
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Children and women in Roj camp

59. The mother of a 16-year-old boy taken by the SDF spoke to RSI and explained the experience

as follows:

‘I woke up at 2.30am because | heard a car. A woman with a scarf on her face and
wearing military clothes entered the tent. She said: “Don’t speak!” Then, two men
in military uniform who also had their faces covered with a scarf and were carrying
Kalashnikovs entered very fast. They took my son who was deeply asleep in their
arms. | screamed. They said: “Don't scream or we will beat you.” | was so afraid and
it happened so fast.’

60. There has beenno consistent explanation provided by SDF authorities to the mothers as to

61.

thereasons for the boys' removal, and no confirmation of where they have been taken.
Mothers who have questioned camp authorities receive differing answers. Some were told
the boys were taken to a school outside the camps, others were informed the boys were
dangerous and had been taken to prison. There remains no contact with the children
disappeared and no knowledge of their location or wellbeing. The events have
exacerbated the already high levels of anxiety among the remaining women and children in
the camps.

When questioned by RSI, AANES officials admit they arrest teenagers. Dr Abdulkarim Omar,
the Co-Head of the Department of Foreign Relations of the AANES said, ‘The teenagers who
are trouble-makes in camp, we bring them to the Houry centre," The Houry centre is billed

granted access to the centre describe it as akin to a juvenile detention facility, with
capacity limited
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to around 110 detainees. It is not clear whether all removed children have been housed in
the Houry centre, or whether some have been sent to adult male prison facilities, as the
New York Times and Le Monde has reported is common in North East Syria.*® Despite
repeated requests, RSI was not granted access to the Houry centre or any other juvenile
detention centre or prison run by the AANES administration while on the ground in North
East Syria. A subsequent invitation has been impossible take up due to Covid-19 travel
restrictions.

Sanitation, Health, and Basic Living Conditions

62.

63.

From the point of view of sanitation, basic living amenities, and healthcare, the North East
Syrian camps also fall far below acceptable minimum standards, and accordingly appear to
violate basic human rights to water, food, health, and humane treatment.

Harsh winter weather, stifling summers, heavy rain, flooding, sandstorms, and a lack of
dependable drinking water supplies make the basic conditions of life in the detention camps
especially harsh, while aid and other humanitarian services are limited. Access to water is
meant to be by way of collection from large plastic tanks filled daily with water delivered by
truck. But according to detainees and humanitarian staff with access to the camps, water is
often unclean and the camps lack sanitation facilities. ‘We had to queue at 5am to get salty
water with mould and worms in it. The ones who have no money have no drinking water,’ a
Belgian woman said. A French woman in the al Hol camp told RSI:

‘When we wake up, we go and fill our container from the main tank. We do it early
before there is no more water left because there is limited water for the whole camp.
Usually, tanks are empty by midday or, at the latest, by 5pm. During the summer
it's worse. The water we drink is not clean. Not everyone has financial means to
buy bottled water. There is another type of water available sometimes, but it's not
drinkable. It's salty water that we use to wash clothes.’

Il Staff from the Kurdish Red Crescent attest that the water
is not clean enough to clean the hospital’s floor.

64.

65.

Staff from the Kurdish Red Crescent attest that the water is not clean enough to clean
the hospital's floor.*® The UN Office for the Coordination of Humanitarian Affairs
('OCHA") in January 2019 had reported that water quality in the al Hol camp had
improved, based on water testing,”® but the women who spoke with RSl in early 2020 had
noticed no improvement.

For most of 2020, the camp water supply has been under particular strain given Turkey's
disruption of water supplies into the AANES. The UN OCHA reported in July 2020 that, in the
first six months of the year, flows from the Alouk water station were disrupted on average
once a fortnight. The Alouk water station provides 50% of the water supply to the al Hol
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Bl ‘There is not enough to eat. The first eight months in the camp, I didn’t have money. We were
very thin. My daughter is still very thin, a French mother of two told RSI. Doctors in a Belgian
medical team estimated that 76% of the children under five they examined in 2619 were
malnourished.

66.

67.

\

Food supplies are inadequate and malnutrition widespread. Ration packages distributed by
camp authorities contain dry foods: sugar, lentils, oil, and tinned goods. Fruit, vegetables,
and meat are only available through markets accessible to those detainees with the funds.
‘There is not enough to eat. The first eight months in the camp, | didn't have money. We
were very thin. My daughter is still very thin,” a French mother of two told RSI. Doctors
in a Belgian medical team estimated that 70% of the children under five they
examined in 2019 were malnourished.*?

Sanitation facilities are poor, leading to significant hygiene risks. Humanitarian staff have
described the substandard latrines in the camps and women who have spoken to RSI have
recounted dirty bathrooms overflowing with sewage. In order to wash, women create
makeshift showers in their tents. 'l made a shower with pieces of tarpaulin, a small tablecloth,
and a pipe so that water can flow away. We shower inside the tent. But not everyone has
the ability to do this in the camp. Those who can’t have to wash themselves in a big basin,’
a European mother of two children under five in the al Hol Annex said.
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I Tent fires happen frequently - more than a dozen times last winter - killing young children.

68.

69.

70.

Extreme weather conditions make living conditions in the camps intolerable. Heavy rains
in December 2019 caused serious flooding and damaged a large number of tents in the al
Hol Annex. According to the UN OCHA, ‘200 tents were relocated within the Annex due to
flooding.”>* A Dutch detainee told RSI, ‘My tent was flooded twice. | had to change tent each
time and to buy everything again.” A major concern for women is the risk of fire due to the
basic gas heaters supplied for the tented accommodation. Tent fires happen frequently -
more than a dozen times last winter - killing young children. But, as one Dutch mother told
RSI, ‘I'm afraid that the heating explodes in the tent and kills a child. But if we don't use it,
they will die from cold.’

When women and children are sick or injured, medical care is inadequate. In the al Hol Annex,
the UN OCHA has noted an ‘inadequate coverage of health overall, particularly as the winter
weather puts more residents, including young children, at risk of seasonal illnesses. In just
one week in December 2019, mobile teams identified 2,000 medical cases - the majority
children - in the Annex.”>* Many detained women and children suffer from war wounds, such
as imbedded shrapnel, and associated infections. According to Professor Loots, ‘Several
mothers and children displayed orthopaedic war wounds that had not healed and necessitated
follow up care. This follow up care is not available." Moreover, given the unsanitary living
conditions, camp residents suffer from diarrhoea, gastroenteritis, malnutrition, and
respiratory infections. Some women and children suffer from hepatitis, epilepsy, pertussis,
measles, diabetes, and asthma.

Currently, MSF operates a medical centre in the main al Hol camp (although the centre was
closed between September 2019 and July 2020 in light of concerns over staff safety), and
there are five smaller clinics operating (down from a pre-2020 number of 24). The Roj camp
and the al Hol camp currently host one small clinic each, although the al Hol Annex clinic was
not in operation for a number of months in 2019. Nevertheless, facilities are very constrained
and access to medicine limited. In the Roj clinic, medical staff cannot treat conditions of any
complexity, and have access only to antibiotics and basic pain relief. A Belgian woman told
RSI, ‘When | get sick, | didn't go to the hospital because they only gave you paracetamol.” A
French girl aged six was at risk of serious complications associated with a congenital heart
defect. Until her urgent compassionate repatriation to France in April 2020, she had received
no adequate treatment.
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Children and dog by litter in al I;fol camp k

71.

72.

73.

Health consultations in the MSF clinic cease after S5pm. Emergency care is theoretically
available at night in the main al Hol camp, but in several instances women reported not being
able to access it. ‘One night, my child stopped breathing. He was blue. | took him to the tent
of my friend. Fortunately she helped me and gave him emergency care,’ one mother said.

In principle, serious cases are escorted out of the camps to field hospitals for treatment.
But SDF officials, without any medical training, have absolute discretion as to whether
or not to allow patients to leave the Annex to access medical facilities in the main camp.
A German woman told RSI, ‘When we go to the entrance and tell the guards that we need to
go to the hospital, they tell us “It's not necessary.”” A mother in the al Hol Annex told RSI
that her infant daughter suffered from a blood infection, but received no treatment in
the camp. Instead, she had to persuade camp authorities to allow access to the Red
Crescent hospital outside the camp in Hasakeh. ‘It took a very long time and it was very
difficult to have permission to go there. They examined her and gave me some antibiotics
and said that she needs more treatment. But it's not available here.’

Referrals to external hospitals have their own challenges. ‘Children wounded by gunshot
had to wait for a long time before being transferred to Hasakeh hospital," a Belgian woman
said. Women recounted the process of obtaining a medical transfer to hospital outside
the camps: 'They search us, they take pictures of us, and they escort us to the hospital,’
a 28-year-old French woman said.
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Young boy on crutches in Roj camp

Il RSI documented four cases of European women
who gave hirth in their tents without medical assistance.

74.

75.
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Maternal and reproductive health care are non-existent in both camps. RSl documented four
cases of European women who gave birth in their tents without medical assistance. One
European mother told RSI:

‘The delivery was very difficult. | was down to my last ounce of strength because
I hadn't eaten for a day. | was freezing. | was not able to push. The woman who
was helping me started to be scared because | lost consciousness at some point.
After twelve hours like this | finally gave birth.’

Another women who had a C-section in a makeshift medical setting in ISIL-held territory
prior to arriving in the camps was then not provided the necessary care upon arrival.
‘I'm not recovered from it. It's very painful and | have a thick scar. | had an epidural.
Until now | have electric shocks in my neck and spine and my left upper leg doesn't have any
feeling," she said.

Giventhe lack of adequate care, and the unhygienic and cramped physical conditions, Covid-19
has been a significant concern. The first detainee case was recorded at the al Hol camp on
10 August 2020,%° following three cases among healthcare staff on 6 August 2020. Current
infection rates and numbers of cases are unknown, given significant gaps in detection and
testing capacity both within the camps and across North East Syria more broadly. Further, the
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77.

risk posed by Covid-19 has worsened the existing health concerns of many camp residents,
with significant numbers of detainees already suffering from pre-existing conditions such
as diabetes, hypertension, asthma, and heart conditions. The UN OCHA has reported that
medical and health screenings which would normally be offered in the camps, such as
malnutrition screenings, have had to be curtailed as a result of the risk of further
Covid-19 transmission.>®

In addition, the healthcare and logistical infrastructure of North East Syria generally has
been placed under considerable strain by the pandemic. The closure of the Yaroubiya border
crossing (between northern Irag and the AANES) in January 2020 has resulted in severe
disruption to services and closure of health facilities in the region, and has led to critical
shortages of insulin, PPE, and ventilators. By mid-August 2020, only one of the three major
field hospitals was still operating, running a reduced service. Recent estimates suggest that
75% of humanitarian facilities lack sufficient PPE to last the 2020/2021 winter, with
healthcare workers forced to ration PPE, at significant risk of infection and spread of the
disease.”’

Education and Development

I The team observed delayed physical and cognitive development among the children
it assessed: ‘T saw a one-and-a-half-year-old girl who looked like a six-month-old haby.
Some two-year-old children don’t know how to walk

78.

79.

Setting aside immediate risks, the adverse effects of detention in the camps for children’'s
long-term development are clear, and undermine children’'s rights to education.
A Belgian medical team visited the al Hol and Roj camps in 2018 and 2019 to assess 41
Belgian children under five years old. The team observed delayed physical and cognitive
development among the children it assessed: 'l saw a one-and-a-half-year-old girl who looked
like a six-month-old baby. Some two-year-old children don't know how to walk,” said one
member of the team. The lack of stimulation and the stressful environment hampers cognitive
development. As Professor Loots told RSI, ‘They have no possibility to develop. They are not
able to play and be curious. Another problem is that they are not stimulated, not challenged
cognitively. No experience is possible. They sit there and survive. The eldest one we assessed
had a cognitive and language delay." One Belgian mother told RSI, '‘My child is suffocating in
his ignorance.’

There are no formal schooling facilities in the camps. Some informal education is offered
by NGOs for a few hours a day in the al Hol Annex. ‘They attend class from 8am to 10.30am.
They are currently learning the Arabic alphabet, the English alphabet, Arabic numbers,
music, and they play. The class is crowded,’ a British mother said. But with thousands of
children detained, the NGOs with access to the facilities lack capacity to provide effective
services.
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80. In the al Hol Annex, Save the Children provides preschool activities to children from

three to five years old. In the Roj camp, there is a temporary learning space accessible to
children. But many women in the camps do not send their children to the learning space
because they do not see the use. 'They go to a sort of school, but it has been two years
and they don't know how to read and write. It's more after-school activities. It's not a good
system. And home schooling is difficult because we have no books,” said a mother of four
in the Roj camp.

Il The children’s lack of education is a long-term concern. ‘They will become stupid if they
stay too long in the camp,’ said a Dutch mother of three who has heen detained for more
than two years.

81.

The children’s lack of education is a long-term concern. ‘They will become stupid if they stay
too long in the camp,’ said a Dutch mother of three who has been detained for more than
two years. The lack of educational growth will make the transition for European children back
home a particular challenge. ‘You can't put a seven-year-old in preschool with a four-year-
old,” said Professor Loots, referring to the return of children to Europe. ‘But it is their level.
Not because they lack capacity but because they lack stimulation. The longer they stay, the
bigger the delay will be, and the more difficult integration will be.'
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. EUROPEAN STATES’ INFLUENCE, INVOLVEMENT, AND
POWERS TO BRING THE DETENTION AND SUFFERING
OF EUROPEAN WOMEN AND CHILDREN TO AN END

82. Under the auspices of the Global Coalition to Defeat Daesh/ISIL, formed in September 2014,
83 States, including Belgium, France, Germany, the Netherlands and the UK, have been
cooperating militarily with the SDF in its fight against ISIL. Members of the Global Coalition
have provided, and some continue to provide, military support to the SDF, including through
the provision of fighter aircraft. Some members are also providing ongoing training to Iraqi
and Kurdish security personnel, though it is unclear whether this is also provided to the
SDF (this is the subject of ongoing research by RSI and will be addressed in further detail
in the upcoming second report).>® In addition, some sources have suggested that the Global
Coalition may be providing financial support directly to the SDF and/or AANES for training
and to support the holding of ISIL fighters in prisons and their family members in the camps,
though the extent to which this is true is not yet clear and will be the subject of further
investigation ahead of publication of our forthcoming second report.>®

83. Among European States, France has gone furthest in establishing explicit political links with
the AANES regime.®® But the remainder of the European States participating in the Global
Coalition nevertheless provide some degree of humanitarian assistance in the region, and
participate in informal ‘partnerships’ with the SDF.°" The UK Government has repeatedly
expressed its commitment to assisting the SDF. On 14 January 2019, then Secretary of State
for Defence, Gavin Williamson, stated ‘'l am continuing discussions ... to ensure that we do
everything we can to continue to support the SDF,'®?> and on 24 February 2020, the
Minister of State for the Foreign Office, Lord Ahmad of Wimbledon, repeated that ‘we ...
regard the SDF very much as a partner in this fight.'®®

I A reportin The Times by journalist Anthony Lloyd, who visited the camps

in late October 2620, confirmed that he saw British Special Forces
present on the ground in the Roj camp speaking with camp authorities.

84. In addition, RSI's sources on the ground have revealed that most, if not all, of the
European States the subject of this report have had, and some continue to have,
a presence in the camps, either military, diplomatic, police, and/or intelligence.®*
Often this is denied by those States when questioned. For example, in response to
a parliamentary question on the subject, the UK Minister of State for the Foreign
Office, Lord Ahmad of Wimbledon, stated on 16 November 2020 that ‘Her Majesty’'s
Government does not have any presence in al Hol and Al [sic] Roj internally displaced
persons camps in north-east Syria.’®®> This is directly contradicted by a report in The
Times by journalist Anthony Lloyd, who visited the camps in late October 2020 and
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the Roj camp speaking with camp authorities.®® He also stated that the British Special
Forces appeared to have an established protocol, suggesting that this was a reqular
occurrence. In an interview with RSI, Dr Abdulkarim Omar, Co-Head of the Department of
Foreign Relations of the AANES, stated that ‘[allmost all European countries have
intelligence services who conduct investigations and have all the information on
people there.'®”

85. Indeed, it appears that European States may have an influence over the camps to the extent
that they are able to direct what happens on the ground from afar. For example, there are
reports that the parents of French nationals detained in the camps were given authorisation
by the Kurds to enter the camp, but upon arrival were denied entry on the basis of their
nationality and told that a special prohibition was imposed upon her ‘from high up'. In addition,
RSI's research suggests that on some occasions when information obtained from individuals
in the camps was shared with their State's Government, these individuals were searched
within hours by camp authorities in an attempt to reveal the means of communication with
the outside world.®®

Il The European States that are the subject of this report
have the sole ahility to end the detention of their nationals.

86. The European States that are the subject of this report have the sole ability to end the
detention of their nationals. The AANES have made repeated requests for foreign States to
repatriate their nationals and have made clear that they will not release them unless and
until these States repatriate them.®® Contrary to what has been stated by some
European politicians, repatriation of their nationals from the al Hol and Roj camps is
logistically possible and does not pose an insurmountable safety risk to the State officials
involved. This is evidenced by the fact that some repatriations have already been carried
out by all five of the European States that are the subject of this report and that there is
evidence of a number of States having had a presence on the ground.”
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B Contrary to what has been stated by some European politicians, repatriation of their
nationals from the al Hol and Roj camps is logistically possible and does not pose an
insurmountable safety risk to the State officials involved.

87.

88.

89.

90.

91

In an interview with RSI, Anne Speckhard, Director of the International Center for the Study
of Violent Extremism ('ICSVE") who has been involved in a number of repatriation processes,
stated that she has never seen the AANES outright refuse to release individuals to their
State of nationality for repatriation.”” On the basis of RSI's research it is clear that the
AANES have only ever permitted the removal of persons to States other than their State
of nationality when explicit prior consent has been obtained from the State of nationality.”
This is unsurprising given that the engagement of the State of nationality is required to
ensure that the individual being removed has access to appropriate documentation, including
replacement or emergency passports or travel documents. Accordingly, responsibility
squarely falls with the States of nationality as the only authorities to whom the AANES are
likely to respond.

Past practice demonstrates that once a State decides to repatriate certain individuals, the
State will avail itself of a pre-established and tested repatriation method. This entails a number
of steps: first, State officials meet with AANES officials to discuss the transfer; second, identity
checks (which can take the form of DNA testing) are carried out;’® third, a formal agreement is
typically signed by foreign State and AANES officials, as occurred in the agreements signed to
repatriate Dutch and French children on 10 June 2019, British children on 21 November 2019,
and Norwegian nationals in January 2020; fourth, nationals are then typically delivered to
foreign State officials and then removed from AANES territory (often by military aircraft using
foreign military bases (US or Russian) in Syria)™ or from the city of Erbil in Kurdish-controlled
Iraqg, to where detainees may be transported by SDF officials.”®

Further, as detailed above, European States appear to have some form of military
or intelligence presence on the ground which may facilitate repatriations in practice,
and the United States has offered to facilitate repatriation efforts alongside transport
of ISIL suspects to trial and detention outside Syria.’

But rather than take steps to repatriate their nationals detained in the al Hol and Roj camps,
European States have adopted a policy of consigning these detainees to indefinite unlawful
detention in North East Syria rather than to bring them home to face justice and be dealt with
properly according to law and in lawful conditions. Indeed, all five States which are the subject of
thisreport have gone so far as to pass legislation permitting them to withdraw detainee nationals’
citizenship in absentia,”” creating new obstacles to repatriation and further complicating the
guestion of State responsibility for those women and children as they remain in Syria.

The asserted justification for doing so has been the alleged security threat posed by these
detainees. Inthe case of the UK, this was confirmed by the Foreign Office Minister, Lord Ahmad,
who stated on 16 November 2020 in response to a parliamentary guestion on the subject
that ‘Her Majesty’s Government's assessment remains that risks posed by those adults who
travelled to Syria are best managed outside the UK.""®

35

RIGHTS & SECURITY INTERNATIONAL

=




VI SECURITY CONCERNS ARISING FROM THE CAMPS

92.

93.

94,

95.

Concerns that all detainees held in the camps are simply too dangerous to be returned
are not convincing. First, the risk profile of the women and children detained in North East
Syria is heterogeneous. RSI's research suggests that some women were deceived into
joining ISIL and forced or otherwise manipulated into travel to Syria by their husbands or
ISIL recruiters.”” Some of the women and families to whom RSI spoke alleged kidnapping,
others reported being tricked into thinking they were travelling to the region to undertake
humanitarian work. In other cases, women felt a duty to follow their husbands, or felt obliged
for financial reasons. It is also true that a significant proportion of the women who originally
travelled to Syria did so knowing that they were joining ISIL, albeit that many of them have
said that they did not fully understand the consequences of doing so, or the true nature of
the ISIL regime. For many of the women interviewed by RSI, Islamophobic treatment in their
countries of origin influenced their decision to travel to Syria, with many saying that they
went there in search of somewhere they could live and practise their religion in peace. One
detainee interviewed by RSI spoke of how ‘it was difficult in Germany; someone spat on me
because | was wearing a veil." Another woman described how '‘my husband felt that even
living in an unstable country would be better than feeling foreign in our country because of
a veil or a beard.” The International Centre for the Study of Violent Extremism ('ICSVE') has
reported similar findings after speaking with 38 woman associated with ISIL.2°

ICSVE's report explains that ‘[ilnternet recruiters often were seductive to these
women, promising marriage, significance in ISIL and traditional lifestyles.”®" It is widely
acknowledged that at least some of the women who travelled to Syria were groomed by
internet recruiters.8? As noted above, a commonly cited influence on women's decision
to travel to Syria came from their husbands. ICSVE reports that ‘many women followed
husbands, some fearing emotional or financial abandonment.’®* Many of the women who
RSI spoke to in the camps spoke of the decision as being pre-eminently that of their
husbands.®4 Whilst some women actively supported this decision, others felt unable to
resist out of a sense of duty to inter alia their husbands and/or families or for reasons of
financial and/or emotional dependence.®®

It is significant that most of the women RSI spoke to in the camps had quickly become
disillusioned by life under ISIL and some had attempted to escape. However, in most cases,
escape proved impossible as women were prevented from doing so by either their husbands
or ISIL itself. One family member that RSl interviewed explained that her daughter had tried
to escape with her children, but that ISIL has caught them and sent them to prison, saying
‘if you try to run away again we will kill you and your children.’

A high proportion of women and children who travelled to Syria and have found themselves
detained in the al Hol and Roj camps either never were, or are no longer, committed
to the ISIL cause, and therefore pose no overwhelming security risk justifying lengthy
detention at all, let alone detention without any proper legal process, investigation, or
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charge. Each of the UK, Belgium, France, Germany, and the Netherlands have specific
legal and policy frameworks in place to manage the return of women and children from
the camps and the assessment, monitoring, and legal processing of returnees from
Syria more generally..® The UK Government estimates that 40% of the 900
British nationals who originally travelled to Syria to join or support ISIL have, one
way or another, returned to the UK, and that ‘a significant proportion of these
individuals are assessed as no longer being of national security concern.’®” States are,
where necessary, able to draw upon their experiences with rehabilitation,
reintegration, and risk management of terrorist offenders in, and released from,
domestic prisons. A US government official interviewed by RSI noted that ‘this is
not a new challenge that we're undertaking and this has been done for decades in
various conflicts. There's a vast body of research to show that it's very possible to do
this.’

B The real security threat is represented by the camps themselves.

96.

97.

The real security threat is represented by the camps themselves. Security experts harbour

very serious concerns that the continued detention of women and children in the camps in
North East Syria represents a long-term threat by way not only of radicalisation to violence
and trauma for those housed there but also the rallying impact of the abuses there for ISIL
and ISIL inspired groups worldwide. According to the UN Security Council ISIL Sanctions
Committee, ‘the current improvised holding arrangements are a recipe for radicalisation to
violence and despair, especially in the case of minors.'®® In the closed environment of the
camps, with minimal educational or vocational opportunity or alternative stimulation, women
and children are vulnerable to indoctrination from the proportion of detainees who remain
committed to the ISIL cause.

According to the UN Security Council ISIL Sanctions Committee, I
‘the current improvised holding arrangements are a recipe for
radicalization to violence and despair, especially in the case of minors.

One senior United States counter-terrorism official described the North East Syrian camps to
RSI as a ‘powder-keg," explaining:

‘I think the question is do you deal with it now or do you wait until the situation is far

worse. | think any national security professional would tell you that the
situation on the ground is propitious for radicalization. It's a situation where
people are ripe for further recruiting by terrorist organisations. This is
especially true for their children ...’
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I “T think the question is do you deal with it now or do you wait until the situation is far
worse. I think any national security professional would tell you that the situation on the
ground is propitious for radicalization. It’s a situation where people are ripe for further
recruiting by terrorist organizations. This is especially true for their children ...”

98. Another US official warned that ‘if countries aren’t willing to take back their citizens, especially
the children, and give them a shot at a normal life and normal education, then the alternative
is that they end up staying in Syria and becoming the next generation of ISIS.

“The longer they stay without proper assessment of their mental and physical IR
health or their attitudes towards their families, communities,
and countries, the more unpredictable they will become.
And the more difficult it will be to determine
what they’re going to do.”

99. Similarly, Richard Barrett, the former MI6 Director of Global Counter-Terrorism told RSI that:

‘The longer they stay without proper assessment of their mental and physical health
or their attitudes towards their families, communities, and countries, the more
unpredictable they will become. And the more difficult it will be to determine what
they’re going to do.’

100. The risk is recognised by the SDF itself. As SDF General Mazloum Kobani Abdi has stated,
the SDF lack resources to administer the camps and as a result ‘Daesh are regrouping and
reorganising in the camp. We can't control them 100 percent, and the situation is grave.®®

101. The risks associated with radicalisation to violence within the camps are exacerbated by the
uncertain security situation which pertains in North East Syria. Security officials worldwide
retain significant concerns that an offensive by either Turkish or Assad-loyal Syrian forces
against the AANES raises the possibility of reinvigorated conflict and the abandonment of
camp positions by the SDF. Already, there have been numerous reports of escapes from the
camps, and dozens of women left the al Hol camp in October 2019 with the assistance of
smugglers. Their motivations and destinations are unknown.

102. With atraumatized population, some retaining links with ISIL and many at risk of radicalisation
toviolence, the future of the region causes significant concern to security officials. As Nathan
Sales, the US State Department’s Coordinator for Counterterrorism commented, ‘Today the
situation with [foreign terrorist fighters] in Syria may seem relatively stable, but it's Syria.
We know that things can change in the blink of an eye. We think there should be a sense of
urgency to repatriate now while we still can."®
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103. The policy alternatives to repatriation that have been proposed by States that are unwilling
to repatriate are neither viable nor rights compliant. One option that has been proposed

by the AANES authorities is that they charge and prosecute those currently
detained.’’ Notwithstanding the evident absence of a legal basis for the AANES to conduct
prosecutions, those authorities lack the requisite judicial infrastructure to guarantee
detainees either humane detention facilities or their due process rights. Furthermore,
such a policy does nothing to account for the hundreds of children whose mothers will be
subject to detention, and simply postpones all security concerns to when they are
eventually released (on acquittal or after serving a sentence). There has also been
discussion about whether camp detainees could be transferred to Irag to face
prosecution.”? However, Iraqgi trials for those affiliated with ISIS are burdened with
accusations of torture-confessions, violations of basic due process guarantees, and have
frequently concluded in the death penalty - even for those charged with the most
rudimentary support roles.”® Accordingly, the only viable and rights compliant option is for
States to repatriate their nationals.

| PROSECUTION BY THE KURDISH AUTHORITIES w

* Absence of legal basis to prosecute persons

* Lack of competent courts

* Lack of adequate and humane detention facilities

* Lack of capacity to provide due process guarantees

* No considered plans for the hundreds of children whose mothers will be detained
* No long-term plan for eventual release

( TRANSFER OF CAMP DETAINEES TO IRAQ FOR PROSECUTION W

« Detainees frequently subjected to torture and the death penalty
« Violations of fundamental due process guarantees
« Inhumane detention conditions

[ ASSAD REGIME TAKES CONTROL OF CAMP DETAINEES W

» Detainees frequently subjected to torture and the death penalty

» The whereabouts of detainees will no longer be known to European States
given the lack of diplomatic relations with the Assad Regime

ALTERNATIVES
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VII. FUNDAMENTAL LEGAL QUESTIONS

104.

Given the guestionable legality of the circumstances of the detention of women and children
in the al Hol and Roj camps, and given the relationships between European States and the
AANES/SDF authorities and the influence European States are able to wield in respect of their
nationals in the camps, RSI considers that there are serious questions as to European States’
legal responsibility for violations committed against the detained women and children. In this
section, RSI briefly sets out some of the realistic arguments establishing European States'
own legal responsibility for the ongoing detention and intolerable conditions experienced
by their nationals in the North East Syria camps so as to underscore the imperative for
European action. An exhaustive technical legal analysis of the situation will be provided in
the forthcoming report ‘Closing Europe’s Guantanamo,’ due for publication in early 2021.

Obligations to Prevent Violations of Fundamental International Norms

105.

106.

107.

The fact that the detainees in the camps are within the physical control of the SDF and the
AANES does not mean that responsibility as a matter of international law would end with
them. The principles of sovereignty and non-intervention which normally prevent foreign
States from bearing responsibilities for what is occurring across borders are important,
but are far from absolute as a matter of international law, especially where non-State
actors and situations of compromised sovereignty are concerned. Basic standards of
international humanitarian law justify, and indeed may well demand, intervention from
bystander States. Basic norms of international law are binding erga omnes - that is, they are
obligations which, as the International Court of Justice has consistently stated ‘[bly their
very nature ... are the concern of all States' and so ‘[iIn view of the importance of the rights
involved, all States can be held to have a legal interest in their protection.”*

States not only have a legal interest in the protection of these basic norms, they are also
expected to comply with them. As a matter of international law generally, the
International Court of Justice has noted that, once a situation has been determined
to constitute a serious breach of international law, that situation ‘cannot remain without
consequence’ and so ‘there is an obligation [upon States] to bring that situation to an
end.’””® The International Law Commission - the most authoritative body of international
legal experts tasked with codifying international law - has reiterated this obligation in
Article 41 of the Articles on State Responsibility,”® which have been repeatedly endorsed
by the United Nations General Assembly.®’

Where serious violations of international humanitarian law are concerned, customary
international law”® and Common Article 1 to the Geneva Conventions (to which all States
are signatories) oblige States to refrain from encouraging violations of
international humanitarian law by any party to an armed conflict, and also positively require
States to exert their influence, to the degree possible, to bring violations of international
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to an end. The Red Cross has consistently advised States that the obligation under Common
Article 1to ‘ensure respect’ for the Conventions is not limited to behaviour only by parties
to the conflict, and requires that States internationally do everything lawfully in their
power to ensure that international humanitarian law is respected and not violated.®® In the
context of international humanitarian law, the International Court of Justice has
specifically stated that all States are ‘under an obligation not to recognize [an] illegal
situation’ and ‘also under an obligation not to render aid or assistance in maintaining the
situation created..."°® But, going further, the Court also held that all States have a
positive obligation ‘to see to it that any impediment, resulting from' the violation of
international law ‘is brought to an end."®

108. Where international obligations are specifically defined as obligations to prevent harms

to civilians it is well established that a State breaches its own legal obligations when non-
State actors, which the State could have taken steps to influence, commit violations. In the
Bosnian Genocide case, the International Court of Justice held that the Federal Republic of
Yugoslavia (‘FRY")'°? was responsible when it failed to take steps to prevent the Srebrenica
massacre carried out by the non-State Republika Srpska (‘"VRS’) forces, even though the
massacre occurred outside FRY territory and there was no evidence that the FRY directed
or controlled the VRS. States are expected to discharge a duty of due diligence, where they
take all measures (if any) within their power which might contribute to the prevention or
continuance of an illegal state of affairs.”® As to this due diligence obligation, ‘[v]arious
parameters operate when assessing whether a State has duly discharged the obligation
concerned. The first, which varies greatly from one State to another, is clearly the capacity
to influence effectively the action of persons likely to commit, or already committing’ the
fundamental breach.*4

109. On the basis of RSI's factual investigations, it is clear that a series of fundamental breaches

110.

111.

of international law are taking place in North East Syria. First and foremost, thousands of
women and children are being held by the SDF without charge, without any apparent legal
basis, and without even any proper individual consideration of the security risk (if any) each
of them may pose. This detention is indefinite and the women and children held have no
recourse to judicial authority to have the legality of their detention reviewed. Such unlawful
and arbitrary detention violates a fundamental norm of international law, consistently
prohibited across customary international law, international humanitarian law, and human
rights law.

Further, the conditions in which the women and children are being held, and the treatment to
which they are subject, including the pervasive atmosphere of physical violence, the general
lawlessness of the camps, the threat of disappearances of male children, and the depravity
of the living conditions, arguably constitutes inhumane treatment contrary to Common
Article 3 of the Geneva Conventions and international human rights standards.

Further, there is a real argument that the extremity of the situation in the camps may
gualify as torture under international law, given that physical violence is accompanied by
inadequate basic living conditions, illness, the permanent fear for mothers of their male
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disappeared without warning, and the psychological impact of there being no prospect that
detention will be brought to an end. International legal bodies have, in other contexts, such as
longstanding domestic violence, identified the cumulative psychological effects of physical
mistreatment, threats, and the absence of escape as potentially satisfying the high
threshold for classification as torture.'°® For treatment to constitute torture, it must also have
apurposive element, which can be satisfied where the treatment is meted out to individuals
as a form of punishment or intimidation,'°® or targeted at women and thus a form
of discrimination.”® And it is well-established that, while the definition of torture
at international law requires some form of link to public officials rather than purely
private violence,'°® the actions or omissions of non-State forces with regional de facto
control can satisfy the definition.’°®

Il Further, there is a real argument that the extremity of the situation in the camps may
qualify as torture under international law, given that physical violence is accompanied by
inadequate basic living conditions, illness, the permanent fear for mothers of their male
children being disappeared without warning, and the psychological impact of there being
no prospect that detention will be brought to an end.

1n2.

1n3.

It is no answer to the charge of torture that the extreme risks and trauma to which women
and childrenin the al Hol and Roj camps are subject are as much a product of the environment
as of specific SDF actions. The UN Committee Against Torture has emphasized that, where
authorities know or have reason to believe that severe harm is being suffered by
individuals, those officials ‘should be considered as authors, complicit or otherwise,
responsible under [international law] for consenting to or acquiescing in such impermissible
acts.”™ The failure of the SDF to prevent widespread physical violence, mental strain, and
illness in the camps, to which the SDF's positive actions of forcible removal of children
and indefinite unlawful detention add a further layer of trauma, raises a prima facie charge
of torture committed to punish these women and children for their prior links to ISIL. Such
a fundamental breach of international law demands a response from those States within
the international community capable of affecting the situation on the ground for at least
that subset of the detainees which constitute their own nationals.

States are not entitled simply to sit by while such fundamental breaches of international
law unfold. As set out in detail above, it appears that the arrangements both at the
diplomatic level and on the ground mean that European states have a direct capacity to
influence the SDF and the AANES authorities, and the direct means to bring the unlawful
and intolerable detention of their nationals currently held in the al Hol and Roj camps to
an end. European States can do so through consenting to repatriation of these women
and children so that they can be dealt with according to law and in acceptable conditions
at home. By refusing to request repatriation European States are failing in their basic duty
of not to recognize or maintain a situation which constitutes a serious breach of
international law.
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Responsibility for Violations of Human Rights Via Capacity to Effect Rights

114. In addition, European States are at very real risk of liability for the human rights abuses
suffered by their nationals in detention in North East Syria. While States are most commonly
responsible for breaches of human rights which occur within their own territory,""international
law recognises a variety of situations in which States may have broader responsibility for
human rights violations occurring elsewhere. Two such situations are where a State: (a)
exercises physical control or authority over persons extraterritorially (where they are, for
instance, in the State's external custody or the custody of its agent, albeit on foreign soil);"
or (b) exercises effective control over an area outside the State’'s territory (by, for instance,
an external military presence in a war zone overseas)."

115. Modern international lawyers argue that these various models of State responsibility are
all ways of giving effect to a more basic question, namely whether or not a State has, as a
matter of fact in any given situation, ‘power or control over the enjoyment of' relevant human
rights."™ That way of looking at things - dubbed the functional approach™ -recognizes that
there will be circumstances where, by dint of the arrangements between countries in a
specific circumstance, a State will have the ability to affect compliance with (or violation of)
human rights outside its territory.

116. Thus, in the context of the fundamental human right to life, the UN Human Rights Committee
has clarified that every State:

‘has an obligation to respect and to ensure the rights ... of all persons who are within
its territory and all persons subject to its jurisdiction, that is, all persons over whose
enjoyment of the right to life it exercises power or effective control. This includes
persons located outside any territory effectively controlled by the State, whose
right to life is nonetheless impacted by its military or other activities in a direct
and reasonably foreseeable manner."®

117. As Judge Bonello of the European Court of Human Rights put it in his concurring opinion in
the case of Al-Skeini v United Kingdom:

‘States ensure the observance of human rights in five primordial ways: firstly, by
not violating ... human rights; secondly, by having in place systems which prevent
breaches of human rights; thirdly, by investigating complaints of human rights
abuses; fourthly, by scourging those of their agents who infringe human rights; and
finally, by compensating the victims of breach of human rights. These constitute the
basic minimum functions assumed by every State ...

Very simply put, a State has jurisdiction ... whenever the observance or the breach
of any of these functions is within its authority and control...
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Jurisdiction means no less and no more than “authority over” and “control of.”
In relation to [human rights obligations], jurisdiction is neither territorial nor
extra-territorial: it ought to be functional ...

The duties assumed [by States] go hand in hand with the duty to perform and observe
them. Jurisdiction arises from the mere fact of having assumed those
obligations and from having the capability to fulfill them (or not fulfill them).""

118. This way of looking at State responsibility for violations occurring overseas has recently been
affirmed by the UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions
in her report on the investigation into the unlawful death of the Saudi journalist Jamal
Khashoggi, which concluded that the State's responsibility to protect the right to life ‘may be
invoked extra-territorially in circumstances where that particular State has the capacities to
protect the right to life of an individual against an immediate or foreseeable threat to his
or her life.'"®

As such, European States arguably bear direct responsibility
for those same human rights violations, and are obliged

to bring them to an end by the means available to them -
namely, repatriation so that the women and children detained
can be dealt with according to law and in conditions

Which reflect their basic humanity.

119. The results of RSI's research in North East Syria are clear: the al Hol and Roj camps are the
site of widespread violations of basic human rights, from the right to life and right to freedom
from arbitrary detention to rights of humane and dignified treatment, rights to food, water,
and health, and the rights of children to education. Those violations are occurring outside
European territory, and European military forces are not in direct effective control of the
camps. But European States cannot continue to adopt the position they have done to date,
that this is all better managed off their shores, and watch these violations being perpetrated
in real time, especially when, by virtue of their special relationships with the SDF and AANES,
European States have clear power to control their detained nationals’ enjoyment of rights by
bringing the unlawful conditions of detention in the camps to an end through repatriation.
Those powers are capable of being exercised - indeed repatriations have occurred throughout
recent years on a sporadic basis - and European States' persistent refusal to repatriate
their nationals en masse directly and reasonably foreseeably prolongs and exacerbates the
human rights violations suffered by women and children in the al Hol and Roj camps. As such,
European States arguably bear direct responsibility for those same human rights violations,
and are obliged to bring them to an end by the means available to them - namely, repatriation
so that the women and children detained can be dealt with according to law and in conditions
which reflect their basic humanity.
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VTIL. CONCLUSIONS

120. This report documents the legal black hole and dire conditions in which European women

121.

122.

123.

and children are detained in ISIL associated camps in North East Syria. Like the terrorism
suspects detained at Guantanamo Bay, these women and children are afforded no legal
rights or protections and are subjected to inhumane and brutal conditions. The numbers
are staggering: these camps hold more European children - most under five years old - than
the entire population of Guantanamo Bay at its peak. The report makes clear that European
States have taken a decision to manage the possible security risk that these women and
children pose by leaving them in detention camps in North East Syria, and it is they alone
who have the ability to end it. Yet instead of complying with their moral and legal obligations
by repatriating their nationals, European States have adopted policies and practices
that maintain the legal black hole in which these women and children find themselves. In
some cases, they have taken steps to place these women and children further outside the
law.

While European States claim that their security is best served by having these women and
children detained by the Kurdish authorities in North East Syria, security experts have
serious concerns about this policy. These security experts have stated that the real threat
to state security comes from leaving people in a place where they are vulnerable to being
radicalised to violence, especially in the case of minors, and where their dire situation can
serve as a recruitment tool and rallying cry for ISIL and ISIL inspired groups worldwide. The
most effective, and in fact only viable long-term solution, is for European States to safely
manage the return of these women and children, using the same law and policies under
which they have dealt with returnees from Syria and Iraqg since the beginning of the conflict.

European States rightly and roundly condemned the arbitrary detention of terrorism
suspects by the United States in Guantanamo Bay. But European States are now re-enacting
the United States’' mistakes in Syria. European States have the means to bring this
disaster to an end, and cannot ignore their responsibilities any further. Their refusal to
do so is nothing short of a moral and legal aberration and poses a significant long-term
security risk.

RSI calls on the European States the subject of this report to repatriate their women and
children from the camps in North East Syria without further delay.
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ANNEX I: GOVERNMENT RESPONSES T0 QUESTIONS POSED BY RSI

RSI contacted government officials from Belgium, France, Germany, the Netherlands and the
UK on 17 and 18 November 2020 to pose a summary of the factual findings of RSI's research
pertaining to each country and to provide the governments with a chance to comment or
respond. RSI requested that the government officials respond by 20 November 2020 if possible.
This annex details the factual findings that RSI posed to each government and summarises each
government’s response.

We will be providing governments with a further opportunity to comment once they have received
a copy of the report and we look forward to continuing dialogue with them on this issue.

BELGIUM

On 17 November 2020, RSI presented the following summary of factual findings to the Belgian
Government:

1. RSl's research shows that there are an estimated 40 Belgian children and 21 Belgian women
being arbitrarily detained in al Hol and Roj camps.

2. These women and children are being held in inhumane conditions, as noted by numerous
humanitarian organisations and NGOs. Children are dying reqgularly from preventable and
treatable causes, including malnutrition, pneumonia, dehydration and tent fires. Within five
days between 6 to 10 August 2020, eight children under five years old died in al Hol camp
alone. During its research, RSl was made aware of the death of at least five Belgian toddlers
in the camps from causes including malnutrition and dehydration. RSI has also documented
instances of children being killed, sexually abused and unaccompanied minors going missing.
Women are subjected to physical punishment and solitary confinement for months at a
time. Sometimes children are placed in solitary confinement with their mothers; at other
times children are left alone in the tents to fend for themselves.

3. The Belgian Government has the sole ability to end the arbitrary detention of their nationals.
The Autonomous Administration of North and East Syria (AANES’) has made repeated
requests for foreign States to repatriate their nationals and has made clear that they will not
release Belgian nationals unless and until Belgium repatriates them.

4. The Belgian Government's policy on repatriation of its nationals detained in al Hol or Roj
camp currently consists of (a) repatriation of children under the age of 10 years with Belgian
nationality, (b) ad hoc decisions on repatriation of Belgian children aged between 10 and
18 years, and (¢) no active assistance for the repatriation of anyone aged over 18 years.
However, if Belgian nationals reach a Belgian embassy, they will be issued travel documents
to enable their return. To date, Belgium has repatriated five children and one woman from
Ain Issa camp on 14 June 2019.
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6.

Contrary towhat has been stated by some Belgian politicians, repatriation of all their nationals
from al Hol and Roj camps is logistically possible and does not pose an insurmountable
safety risk to Belgian officials. This is evidenced by the fact that some repatriations have
already been carried out both by Belgium and other foreign States, including throughout the
pandemic. RSI's research has revealed that a number of European governments have had a
presence on the ground in the camps (diplomatic, intelligence, and/or military). Belgium has
an ongoing relationship with the SDF as part of the Global Coalition to Defeat Daesh/ISIS.
Additionally, the US maintains that it is willing to facilitate repatriation efforts.

To date, Belgium has deprived nine women of their citizenship.

On 19 November 2020, the Belgian Government responded to say, in summary:

1.

The Belgian Government is aware of 21 women and 38 children currently in al Hol and Roj
camps who could potentially claim Belgian citizenship.

The Belgian Government considers RSI's statement about the death of give Belgian toddlers
to be incorrect, though it did not want to be drawn into commenting on individual cases.

The Belgian Government has repatriated five children and one young adult who had been
abducted as a child and who had turned 18 just before her repatriation.

The Belgian Government's policy on repatriation is correctly reflected by RSI (at point 4, above).
The Belgian Government has attempted to repatriate all children with proven identity from al
Hol and Roj camps, but without the adults. The Belgian Government stated that those attempts
have failed so far as the children have turned out to be inseparable from their mothers, for
reasons that totally escape the control of the Belgian authorities. Therefore, to state that ‘the
Belgian Government has the sole ability to end the arbitrary detention of their nationals’ (as RSI
stated in point 3, above) does not reflect the facts on the ground.

The Belgian Government was unable to confirm or deny RSI's reports that nine women have
been deprived of their Belgian citizenship, as the loss of Belgian identity is the result of judicial
procedures and the Belgian Government would need more time to check the facts.

FRANCE

On 17 November 2020, RSI presented the following summary of factual findings to the French
Government:

1.

RSI's research shows that there are an estimated 250 French children and 80 French women
being arbitrarily detained in al Hol and Roj camps.

These women and children are being held in inhumane conditions, as noted by numerous
humanitarian organisations and NGOs. Children are dying reqgularly from preventable and
treatable causes, including malnutrition, pneumonia, dehydration and tent fires. Within five
days between 6 to 10 August 2020, eight children under five years old died in al Hol camp
alone. During its research, RSl was made aware of the death of at least one French toddler in
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Roj camp who was run over by the vehicle of a guard. RSI has also documented instances of
children being killed, sexually abused and unaccompanied minors going missing. Women are
subject to physical punishment and solitary confinement for months at a time. Sometimes
children are placed in solitary confinement with their mothers; at other times children are
left alone in the tents to fend for themselves.

The French Government has the sole ability to end the arbitrary detention of their nationals.
The Autonomous Administration of North and East Syria ('AANES’) has made repeated
requests for foreign States to repatriate their nationals and has made clear that they will
not release French nationals unless and until France repatriates them.

The French Government's policy on repatriation of its nationals detained in al Hol or Roj
camp currently consists of (a) adult men and women to be judged on site or as close as
possible to the area, (b) the most vulnerable children to be repatriated without their parents.
French women are made to sign documents to allow for their children to be repatriated
without them. To date, France has repatriated 28 children from the camps (five on 16
March 2019, 12 on 10 June 2019, in April 2020, and 10 on 20 June 2020).

Contrary to what has been stated by some French politicians, repatriation of all their nationals
from al Hol and Roj camps is logistically possible and does not pose an insurmountable
safety risk to French officials. This is evidenced by the fact that some repatriations
have already been carried out both by France and other foreign States, including
throughout the pandemic. RSI's research has revealed that France, like a number of
European States, has had a presence on the ground in the camps (diplomatic, intelligence,
and/or military). France has an ongoing relationship with the SDF as part of the Global
Coalition to Defeat Daesh/ISIS. Additionally, the US maintains that it is willing to facilitate
repatriation efforts.

The French Government indicated that they have the intention of responding but were unable
to do so in the timeframe provided.

GERMANY

On 17 November 2020, RSI presented the following summary of factual findings to the German
Government:

1.

RSI's research shows that there are an estimated 150 German children and 50 German
women being arbitrarily detained in al Hol and Roj camps.

These women and children are being held in inhumane conditions, as noted by numerous
humanitarian organisations and NGOs. Children are dying regularly from preventable and
treatable causes, including malnutrition, pneumonia, dehydration and tent fires. Within
five days between 6 to 10 August 2020, eight children under five years old died in al Hol
camp alone. RSI has also documented instances of children being killed, sexually abused
and unaccompanied minors going missing. Women are subject to physical punishment
and solitary confinement for months at a time. Sometimes children are placed in solitary
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confinement with their mothers; at other times children are left alone in the tents to fend for
themselves.

The German Government has the sole ability to end the arbitrary detention of their nationals.
The Autonomous Administration of North and East Syria (AANES’) has made repeated
requests for foreign States to repatriate their nationals and has made clear that they will not
release German nationals unless and until Germany repatriates them.

The German Government's policy on repatriation of its nationals detained in al Hol or Roj
camp currently consists of (a) repatriation of especially vulnerable children and (b) consular
law granting Germans the right to rely on a “system” of support is being challenged in court
because this is deemed not applicable in Syria due to the lack of consular offices there. To
date, Germany has repatriated seven children and one woman from the camps (three children
and their mother were repatriated on 22 November 2019, four children were repatriated on
19 August 2019).

Contrary towhat has been stated by some German politicians, repatriation of all their nationals
from al Hol and Roj camps is logistically possible and does not pose an insurmountable
safety risk to German officials. This is evidenced by the fact that some repatriations have
already been carried out both by Germany and other foreign States, including throughout
the pandemic. RSI's research has revealed that Germany, like a number of European States,
has had a presence on the ground in the camps (diplomatic, intelligence, and/or military).
Germany has an ongoing relationship with the SDF as part of the Global Coalition to Defeat
Daesh/ISIS. Additionally, the US maintains that it is willing to facilitate repatriation efforts.

A representative from the Permanent Mission of the Federal Republic of Germany to the United
Nations responded on 20 November 2020 to explain that they were not in a position to comment
on the issues raised and that they had forwarded RSI's request to the capital, but that given the
sensitivity of the topic and the short timeframe, and without seeing the full report, they would
be unable to provide substantive comments. They did, however, explain that it would be more
accurate to delete the word ‘vulnerable’ in point 4 (above) as Germany does not have ‘any sort of
"ranking"” of the vulnerability of children’.

THE NETHERLANDS

On 17 November 2020, RSI presented the following summary of factual findings to the Dutch
Government:

1.

RSI's research shows that there are an estimated 75 Dutch children and 25 Dutch women
being arbitrarily detained in al Hol and Roj camps.

These women and children are being held in inhumane conditions, as noted by numerous
humanitarian organisations and NGOs. Children are dying reqgularly from preventable and
treatable causes, including malnutrition, pneumonia, dehydration and tent fires. Within five
days between 6 to 10 August 2020, eight children under five years old died in al Hol camp
alone. During its research, RSI was made aware of the death of at least two Dutch toddlers in
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6.

the camps from causes including war wounds to the head. RSl has also documented instances
of children being killed, sexually abused and unaccompanied minors going missing. Women
are subject to physical punishment and solitary confinement for months at a time. Sometimes
children are placed in solitary confinement with their mothers; at other times children are
left alone in the tents to fend for themselves.

The Dutch Government has the sole ability to end the arbitrary detention of their nationals.
The Autonomous Administration of North and East Syria (AANES’) has made repeated
requests for foreign States to repatriate their nationals and has made clear that they will not
release Dutch nationals unless and until the Netherlands repatriates them.

The Dutch Government's policy on repatriation of its nationals detained in al Hol or Roj camp
currently consist of not providing consular support to its nationals in Syria, with the possibility
of making an exception for “the left behind children of deceased Dutch fighters”. To date, the
Netherlands has repatriated two children from the camps with the aid of France on 10 June
2019.

Contrary to what has been stated by some Dutch politicians, repatriation of all their nationals
from al Hol and Roj camps is logistically possible and does not pose an insurmountable safety
risk to Dutch officials. This is evidenced by the fact that some repatriations have already
been carried out both by the Netherlands and other foreign States, including throughout
the pandemic. RSI's research has revealed that the Netherlands, like a number of European
States, has had a presence on the ground in the camps (diplomatic, intelligence, and/or
military). The Netherlands has an ongoing relationship with the AANES as part of the Global
Coalition to Defeat Daesh/ISIS. Additionally, the US maintains that it is willing to facilitate
repatriation efforts.

To date, the Netherlands has deprived one woman of her citizenship.

On 20 November 2020, the Dutch Government responded to say, in summary:

1.

The Dutch Government is unable to provide consular assistance to Dutch citizens as they do
not have any form of diplomatic representation in Syria. The Dutch Government is reluctant
to enter into contact with the SDF because of its ties with the PKK, an organisation listed on
the EU terrorism list.

The Dutch Government does not actively repatriate Dutch foreign terrorist fighters or their
families from North East Syria on the basis that the security situation is highly unstable and
unsafe, and repatriation of foreign terrorist fighters could have adverse consequences for
both the Netherlands’' national security and the security of its Schengen partners. However,
if a Dutch foreign terrorist fighter reaches a Dutch diplomatic representation in the region,
he or she can request consular assistance and will be escorted back to the Netherlands to
face trial.
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In the case of orphans with Dutch nationality, the Dutch Government assesses on a case-by-
case basis whether and how they can return to the Netherlands.

With the help of a French repatriation mission, the Dutch Government repatriated two Dutch
children to the Netherlands in June 2019.

THE UNITED KINGDOM

On 18 November 2020, RSI presented the following summary of factual findings to the British
Government:

1.

RSI's research shows that there are an estimated 35 British children and 15 British women
being arbitrarily detained in al Hol and Roj camps.

These women and children are being held in inhumane conditions, as noted by numerous
humanitarian organisations and NGOs. Children are dying reqgularly from preventable and
treatable causes, including malnutrition, pneumonia, dehydration and tent fires. Within five
days between 6 to 10 August 2020, eight children under five years old died in al Hol camp
alone. During its research, RSI was made aware of the death of at least one British child in
the camps from respiratory problems. RSI has also documented instances of children being
killed, sexually abused and unaccompanied minors going missing. Women are subject to
physical punishment and solitary confinement for months at a time. Sometimes children are
placed in solitary confinement with their mothers; at other times children are left alone in
the tents to fend for themselves.

The British Government has the sole ability to end the arbitrary detention of their nationals.
The Autonomous Administration of North and East Syria (AANES’) has made repeated
requests for foreign States to repatriate their nationals and has made clear that they will not
release British nationals unless and until the UK repatriates them.

The British Government’s policy on repatriation of its nationals detained in al Hol or Roj camp
currently consists of a willingness to repatriate only British orphans and unaccompanied
minors and only if this can be done in a safe manner. Children who manage to escape al Hol
or Roj and reach a British consulate may be given consular assistance subject to national
security concerns. Otherwise, the British Government refuses to repatriate on the basis that
it considers that the alleged security risk posed by those detained is best managed outside
of the UK.

To date, the UK has repatriated 6 children from the camps (five on 21 November 2019
and one in September 2020).

Contrary to what has been stated by some British politicians, repatriation of all their nationals
from al Hol and Roj camps is logistically possible and does not pose an insurmountable
safety risk to British officials. This is evidenced by the fact that some repatriations have
already been carried out both by the UK and other foreign States, including throughout the
pandemic. RSI's research has revealed that the UK, like a number of European States, has
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had a presence on the ground in the camps (diplomatic, intelligence, and/or military), though
this is disputed by the British Government. The UK has an ongoing relationship with the SDF
as part of the Global Coalition to Defeat Daesh/ISIS. Additionally, the US maintains that it is
willing to facilitate repatriation efforts.

The UK has a systematic policy of depriving women in the camps of their citizenship.
Up-to-date numbers on how many women have been deprived of their citizenship have not
been made publicly available. This has rendered a number of women de facto stateless on
the basis that no other country will take responsibility for them even if it is claimed that they
have another nationality or can acquire one.

On 20 November 2020, the British Government responded to say, in summary:

1.

The British Government does not recognise RSI's figure (at point 1, above) of 35 British
children and 15 British women in al Hol and Roj camps, but due to the circumstances on
the ground it is are not in a position to make an accurate estimate of the number.

The British Government considers the safety and security of the facilities and wellbeing
of those detained to be the responsibility of the AANES. It expects all parties to the Syrian
conflict to respect their obligations under international humanitarian law, including to
provide the necessary access for humanitarian organisations to reach those in need. The
British Government has raised its concerns about humanitarian access and supply in North
East Syria at sever UN-level meetings and has spent over £3bn since February 2012 to help
people in need within Syria and refugees in neighbouring countries.

The British Government considers any decision in relation to the continued detention,
transfer or prosecution of detainees is ultimately a matter for the AANES. Its priority
is to ensure the safety and security of the UK, and individuals who have fought for, or
supported Daesh, should face justice and accountability often in the region where the
crimes took place. The British Government continue to pursue available avenues with
international and regional partners to this end. It considers that any internationally-
supported justice mechanism must respect human rights and the rule of law, including
fair trials and due process.

The British Government is sympathetic to the plight of British unaccompanied minors and
orphans in Syria and will seek to facilitate the return of those children to the UK, subject to
national security concerns and on a case-by-case basis. The British Government has already
facilitated the return of a number of orphaned and unaccompanied British children to the UK
but considers that the repatriation process is not straightforward as the UK has no consular
presence within Syria from which to provide consular assistance, and difficulties are posed
by COVID-19.

The British Government considers the threat posed to the UK by adults who travelled to
Syria to be best managed outside the UK but considers each case on its own merits. Where
individuals do return, the British Government will ensure that they are investigated and, where
there is evidence that crimes have been committed, prosecuted. The British Government
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considers all requests for consular assistance to return to the UK on a case-by-case basis,
taking into account all relevant circumstance, including, but not limited to, national security
concerns.

The British Government does not recognise the numbers or dates of repatriations suggested
by RSI (at point 5, above). However, owing to reporting restrictions and in the interests of the
safety and wellbeing of the children, it is unable to comment on case specifics.

The British Government works with all concerned in Syria and at home to facilitate
repatriations, but the process is not straightforward as the UK has no consular presence
within Syria and North East Syria is an area on ongoing armed conflict.

The UK Home Secretary has the power to deprive individuals of their citizenship if satisfied
that such action is ‘conducive to the public good' where it would not render the individual
stateless. Each case is individually considered based on the information available.
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ANNEX II: GOVERNMENT REPATRIATION POLICIES AND PRACTICES

r REPATRIATIONS TO EUROPE ~
NETHERLANDS
0 W
0 2
BELGIUM

P

FRANCE

GERMANY

P

women children

figures are based on
internal RSI assessments

BELGIUM

Estimated number of women and children in the camps

It is estimated that there are around 38 Belgian children and 21 Belgian women detained in
al Hol and Roj camps." Almost all of these children are below ten years of age.

Government policy on repatriation

The Belgian Government confirmed to RSIin November 2020 that its policy is to permit repatriation
of children under the age of 10 with confirmed Belgian nationality.? For children aged between ten
and 18 years old, the Coordination Unit for Threat Analysis ('CUTA") will carry out a case-by-case
assessment to determine whether the teenager represents a terrorist threat or not. The Belgian
Government does not offer active assistance to adults for repatriation, however, if an adult Belgian
national manages to reach a Belgian embassy, he or she will receive travel documents to enable
their return.
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In February 2020, the Belgian Minister of Foreign Affairs announced that Belgium planned to
repatriate all children under 10 years of age from the camps without their mothers so long as the
mothers agreed to the repatriation.® In November 2020, the Belgian Government said to RSI that it
had attempted to repatriate all children with proven Belgian identity from the camps, however, these
attempts had so far failed as ‘the children have turned out to be inseparable from their mothers,
for reasons that totally escape the control of the Belgian authorities'.”

Repatriation practice

In June 2019, five children and an 18-year-old Belgian woman were repatriated from Ain Issa camp to
Belgium.®> The children were mostly over ten years old and were orphans or isolated children. The woman
had been abducted and taken to Syria as a child and had turned 18 shortly before the repatriation took
place.®

FRANCE

Estimated number of women and children in the camps

It is estimated that there are around 250 French children and 80 French women detained in al Hol and
Roj camps.’

Government policy on repatriation

RSI understands that the French Government's policy is to assess children based on a set of factors,
such as the extent of their isolation and age, in order to determine whether to repatriate them.
Priority has been given to the repatriation of young orphans. The French Government has been
silent on its plans in respect of teenage children.

RSI understands that France actively seeks to return children without their mothers with their
mothers' consent. RSI's research indicates that in October 2018, French officials travelled directly
to Roj camp to meet with several French women and asked them whether they would consent to
their children being repatriated without them. It is understood that very few women consented to
this course of action.

RSI contacted the French Government to request clarification of its repatriation policy position,
however, it was unable to do so within the timeframe provided.

Repatriation practice

France have repatriated at least 28 young children from the camps, including five in March
2019, 12 in June 2019, one in April 2020 and ten in July 2020.8 All were young children, the majority
below six years old. Prior to 2020 most of those repatriated were orphans.

RSI understands that in April 2020, one child, who was gravely ill with a congenital heart defect,
was repatriated from al Hol following a concerted advocacy effort on her behalf in France.
Following her
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repatriation, ten children, some of whom were orphans, but most of whom were separated from their
mothers, were repatriated. It was anticipated that a larger group of children was to be repatriated in
July 2020, but ultimately their mothers refused to allow the children to be separated from them.

GERMANY

Estimated number of women and children in the camps

It is estimated that there are around 150 German children and 50 German women detained in al Hol
and Roj camps.’ RSl understands that there are estimated to be fewer than ten orphans and that these
are mainly under five years old. RSI has received reports of at least three German teenage boys being
forcibly removed from their families in the camps by Kurdish authorities.”®

Government policy on repatriation

The German Government's policy on the repatriation of German nationals is unclear. Following the
repatriation of four children in August 2019, the Foreign Affairs Minister stated that Germany has an
obligation to bring back ‘especially vulnerable children’. However, in an email to RSl on 20 November
2020, the German Government stated that they do not have any kind of system ranking the vulnerability
of children.”

As regards adult nationals, the German interior ministry spokesperson stated in February 2019 that
‘all German citizens, including those who are suspected of having been involved with the Islamic State
have a fundamental right to be in Germany."> However, it appears that no steps are being made to
repatriate these individuals.

RSI contacted the German Government to request clarification of its repatriation policy position,
however, it was unable to do so within the timeframe provided.”

Repatriation practice

Germany has repatriated at least seven children and one woman in two operations. It is the only State
out of the five States considered in this report that has repatriated an adult woman.® In both instances,
court proceedings in Germany were ongoing, though the court had not yet come to a decision on
whether to order the repatriation of the children and woman concerned.

One woman and her three children were repatriated in November 2019. This was facilitated by an
independent third-party mediator with a relationship with the Kurdish authorities. RSI understands
that the German Government did not intend to repatriate the mother with the children but that this
was permitted at the last moment. It is also understood that the mother had previously been asked for
consent for and consented to her children being repatriated without her.

In August 2019, three orphans and a seriously ill six-month-old baby were repatriated. The mother of
the baby gave her consent for the child to be repatriated without her. RSl understands that another
child, the two-year-old brother of the orphans, was also supposed to be repatriated with them. He
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was being held in the main al Hol camp under the care of a Syrian woman and not in the al Hol
Annex with his siblings. However, owing to delays in Germany’s repatriation effort, the family and
lawyers lost contact with the Syrian woman. The German child therefore remains unaccounted
for and his whereabouts is unknown.

THE NETHERLANDS

Estimated number of women and children in the camps

It is estimated that there are around 75 Dutch children and 25 Dutch women detained in al Hol and
Roj camps.'®

Government policy on repatriation

The Dutch Government confirmed to RSl in November 2020 that its policy is not to actively repatriate
its citizens from Syria on the basis that the security situation is highly unstable and unsafe, and
repatriation could have adverse consequences for both the Netherlands’ national security and for
the security of its Schengen partners.” However, if a Dutch national reaches a Dutch diplomatic
representation in the region, he or she can request consular assistance and will be escorted back to
the Netherlands to face trial.”® In the case of orphans with Dutch nationality, the Dutch Government
confirmed that it assesses on a case-by-case basis whether and how they can return to the
Netherlands.”

Repatriation practice

Facilitated by a French delegation, two Dutch orphans were repatriated in June 2019.2° RS|
understands that the Dutch Government considered them to be an exceptional case. There are no
known subsequent efforts to repatriate from the camps.

THE UNITED KINGDOM

Estimated number of women and children in the camps

It is estimated that there are around 35 British children and 15 British women detained in al Hol and
Roj camps.?’ The British Government disputed this estimation in a letter to RSI in November 2020
but did not provide any alternative figure.?

The number of British citizens in particularly hard to ascertain due to the extensive policy of
deprivation of nationality by the British Government. It is unclear whether those individuals who have
been deprived of their citizenship but are appealing this decision are included in the above
estimation.

Government policy on repatriation

The British Government confirmed to RSI in November 2020 that it is willing to repatriate British
orphans and unaccompanied minors, subject to national security concerns and on a case-by-case
basis.?®> and only if this can be done in a safe manner. RSI understands that there are very few British
unaccompanied minors or orphans and that the majority of British children are detained with
their mothers,? the British Government confirmed that they will not repatriate adult British nationals
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on the basis that the alleged threat they pose to the UK is best managed outside the UK. However,
they stated that they consider each case on its own merits.?®

Repatriation practice

The UK has repatriated at least six children, including five in November 2019, and one in
September 2020.¢ The British Government disputed these figures in a letter to RSI in November
2020, but did not provide any alternative figure. RSI understands that these children were
repatriated mostly, if not exclusively, as a result of court orders declaring the children wards of the
State.”” A repatriation effort planned for October 2019 was reportedly prevented by political
opposition on the part of the Home Secretary.?®
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Thomas Renard and Rik Coolsaet, ‘From Bad to Worse: the Fate of European Foreign Fighter and Families Detained in Syria, One Year After
the Turkish Offensive’ Egmont Institute, Security Policy Brief No. 130 (October 2020) ('Egmont Institute Security Policy Brief’) 5, available at:
https://www.egmontinstitute.be/content/uploads/2020/10/SPB130_final.pdf?type=pdf. This was confirmed by the Belgian Government in an
email to RSI on 19 November 2020.

Belgian Government email to RSl on 19 November 2020.

‘Syrie : La Belgique pour un Retour Groupé d'Enfants de Jihadistes' Le Point (14 February 2020), available at: https://www.lepoint.fr/monde/
syrie-la-belgique-pour-un-retour-groupe-d-enfants-de-jihadistes-13-02-2020-2362634 24.php.

Belgian Government email to RSI on 19 November 2020.

See Annex Il to this Report for a summary of repatriation efforts to date as publicly verified.

This was confirmed by the Belgian Government in an email to RSI on 19 November 2020.

Egmont Institute Security Policy Brief (n1) 5.

See Annex lll to this Report for a summary of repatriation efforts to date as publicly verified.

Egmont Institute Security Policy Brief (n1) 5.

See paragraph 58 of this report detailing the issue of teenage boys forcibly removed from the camps.
German Government email to RSl on 20 November 2020.

‘German Islamic State fighters in Syria have right to return home: government spokesman’ Reuters (Berlin, 18 February 2019), available at:
https://uk.reuters.com/article/uk-mideast-crisis-germany-is/german-islamic-state-fighters-in-syria-have-right-to-return-home-government-
spokesman-idUKKCN1Q70WS.

German Government email to RSI on 20 November 2020.

See Annex Ill to this Report for a summary of repatriation efforts to date as publicly verified.

Apart from the exceptional case of the Belgian woman who had recently turned 18 year when she was repatriated (see above).
Egmont Institute Security Policy Brief (n1) 5.

Dutch Government email to RSl on 20 November 2020.

Dutch Government email to RSI on 20 November 2020. The Government also confirmed that there is no form of diplomatic representation in
Syria.

Dutch Government email to RSI on 20 November 2020.

See Annex Il to this Report for a summary of repatriation efforts to date as publicly verified.
Egmont Institute Security Policy Brief (n1) 5.

British Government letter to RSl on 20 November 2020.

British Government letter to RSI on 20 November 2020. See also Question for Foreign, Commonwealth and Development Office on Syria:
Migrant Camps, UIN HL9983, tabled on 4 November 2020 (‘Parliamentary Question November 2020'), available at: https://questions-
statements.parliament.uk/written-questions/detail/2020-11-04/h19985.

Estimates of the number of British orphans in the camp are consistently that there are very few. Other than three orphans identified by the
BBC, RSI has not heard of reports of British orphans that number above single digits.

British Government letter to RSl on 20 November 2020. See also Parliamentary Question November 2020 (n 24).
See Annex Il to this Report for a summary of repatriation efforts to date as publicly verified.

Dr Abdulkarim Omar announced that, ‘Today, 21 Novmeber 2019. Three British orphans from ISIS parents were handed over to a
delegation representing the British Foreign Ministry, headed by Mr. Martin Longden, according to an official repatriation document signed
by the Selfe Administration and the British Government’ (Twitter, 21 November 2019), available at: https://twitter.com/abdulkarimomarit/
status/1197560995117436928. See also ‘Islamic State: British child rescued from Syria, foreign secretary says' BBC (16 September 2020),
available at: https://www.bbc.co.uk/news/uk-54174367.

Mark Townsend, “Priti Patel blocks rescue of ISIS children” The Guardian (16 November 2019), available at: https://www.thequardian.com/
politics/2019/nov/16/priti-patel-block-rescue-british-isis-children.
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ANNEX III: SUMMARY OF REPATRIATION EFFORTS T0 DATE

(AS PUBLICLY VERIFIED)

Albania: four children and one women on 26 October 2020;'
Australia: eight children on 23 June 2019;?

Austria: two children on 2 October 2019;°

Belgium: five children and one woman on 14 June 2019;*

Bosnia and Herzegovina: 25 nationals on 19 December 20195 and one individual on 20 April
2019;°

Canada: one child on 5 October 2020;"
Denmark: one child on 23 June 2019;8
Finland: two children on 23 December 20199 and a further 12 individuals on 31 May 2020;'°

France: five children on 16 March 2019," 12 children on the 10 June 2019, one child on the
24 April 2020, 10 children on 20 June 2020;'

Germany: three children and their mother on 22 November 2019, four children on 19
August 2019;%

Italy: one individual at the end of June 2019, and a mother with her four children on 29
September 2020;®

Kazakhstan: 548 individuals in 2019;"

Kosovo: 110 individuals on 20 April 2019, and an additional 144 adults since then;?°
Netherlands: 2 children on 10 June 2019;'

Nigeria: 3 children on 5 September 2019;2?

Norway: five children on 3 June 2019,2® and a mother with two children on 15 January
2020;%

Russia: 26 children on 7 January 2020,2° 35 children on 6 February 2020,2¢three children
on 25 March 2020,%” 47 children on 15 October 20202% and 30-31 individuals on 12
November 2020.%°

Saudi Arabia: two children on 31 March 2019;3°

Sudan: five children in April 2019;*

Sweden: seven children in June 2019;*

Trinidad and Tobago: two children in January 2020;33

The United Kingdom: 5 children on 21 November 2019,%4 one child in September 2020;*

The United States: one woman and four children in early 2019,2¢ a family of four in May
2019, two women and six children on 3 June 2019,*” one child in November 2019°¢ and 4
adults on 1 October 2020.%°

Uzbekistan: 148 women and children on 29 May 2019.4°

64

I:_

RIGHTS & SECURITY INTERNATIONAL




20

21

22

23

24

25

26

27
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ANNEX IV: DOMESTIC CRIMINAL AND ADMINISTRATIVE MEASURES

THE UNITED KINGDOM
Criminal measures

Terrorism Act 2000

@ Criminalises the withholding of terror related information: Section 38(B): maximum
sentence 10 years.

@ Criminalises the membership and directing of a ‘proscribed organisation’: Part Il, Section
11; and Part VI, Section 56; the maximum sentence is life imprisonment.

® Criminalises the expressions of support for a proscribed organisation, Part I, Section 12;
the maximum sentence is 10 years.

@ Publishing images picturing items of clothing or other articles that arouse suspicion that
the one is a member of a proscribed organisation is an offence: Part Il, Section 13; carrying
a maximum sentence of six months.

@ Criminalises the receiving, giving or inviting to weapons training: Part VI, Section 54;
carrying a sentence of up to life.

® Criminalisation of financial support of terrorism, including fundraising for the (presumed)
cause of terrorism: Part Il, Section 16 and 17; and laundering of money: Part I, Section 18.
This carries a maximum sentence of 14 years: Part Il, Section 22.

® Possessing items suspected to be for use in terrorist acts is an offence: Part VI, Section 57.

@ Criminalisation of collecting or possessing information likely to be used for an act of
terrorism: Part VI, Section 58: carrying a sentence of up to 15 years imprisonment.

@ Travelling to certain foreign areas is criminalised: Part VI, Section 58-58a.

@ Individuals suspected of being a terrorist can be arrested by a constable or a member of
the armed forces without warrant. Detention resulting from such an arrest can last up to
48h: Part V, Section 41. Searches of person, property, and vehicles are also permissible if
terrorism is suspected: Part V, Sections 42- 43A and Part VII, Section 81-83.

Terrorism Act 2006

@ Criminalisation of inducement or encouragement to terrorist acts: Part 1, Section 2.

@ Receiving, giving, or inviting to skills training capable of being used for purposes of
terrorism is an offence: Part 1, Section 6.

® Longer and more restrictive pre-trial detention applies to those arrested under Section 41
Terrorism Act 2000, the period can be extended to 28 days: Part Il, Section 23.

Criminal Justice Act 2003

@ Harsher sentences of terrorist offences including extended sentences and restricted
eligibility for release (S 226A, 226B, 247A, 306,19ZA).

Terrorist Offenders (restriction of Early Release) Act 2020

@ Automatic early release no longer applies to those convicted of terrorist offences.
Approval from the parole board is now required (s1, s2).
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Administrative measures

Terrorism Prevention and Investigation Measures (TPIM) Act 2011

® TPIMs impose terrorism prevention and investigation measures
on certain individuals, including:

O An extensive range of monitoring measures: Section 12 (2).

O Restriction on the possession of electronic communication devices: Schedule 1,
Partl (6A).

O International travel restrictions: Schedule 1, Part 1 (2).
O Restriction on movement domestically: Schedule 1, Part 1.

® TPIMs can be imposed for a maximum of two years: Part |, Chapter 1, Section 1.

Counter-Terrorism and Security Act, 2015

® Ability to seize passports and other travel documents from persons suspected of
involvement in terrorism: Part |, Chapter 1, Section 1.

® Ability to impose a ‘Temporary Exclusion Orders' prohibiting an individual from re-entering
the UK for up to two years if they are deemed to be a terrorist threat: Part |, Chapter 2,
Section 2. This includes the possibility of invalidating passports or seizing passports at the
border in order to investigate.

® 'Permits to return’ can be issued to people who are subject to temporary exclusion orders
to allow them to travel back to the UK. Specific conditions are attached to this: Part I,
Chapter 2, Section 5.

® Specific obligations can be imposed on individuals who have returned to the UK and are
subject to temporary exclusion orders: Part |, Chapter 2, Section 9.

@ Individuals subject to a temporary exclusion order who return to the UK without
permission are committing an offence: Part |, Chapter 2, Section 10.

BELGIUM
Criminal measures

Criminal Code of 8 June 1867, as amended in 2020

@ Higher sentences for crimes classed as having a ‘terrorist purpose’: Article 138, § 1.

® Criminalisation of membership/participation in a terrorist organisation: Article 139,140 &1,
Article 140, § 1/1 and Article 140, § 2; maximum sentence 20 years.

@ Criminalisation of terrorist incitement: Article 140bis, & 2 and Article 140ter, § 2; maximum
sentence 15 years.

@ Criminalisation of terrorist recruitment: Article 140bis, & 2 and Article 140ter, § 2;
maximum sentence 15 years.

® Criminalisation of training for the purpose of committing terrorist acts: Article 140quater, §
1, Article 140quater, § 2 and Article 140quinquies; maximum sentence 15 years.

Law of 3 August 2016 on various provisions on the fight against terrorism

@ Abolishment of the usual criteria for issuance of a warrant in the case of terrorist acts:
Article 6.
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Ministerial circulars n® 1817 15 July 2015 and n°ET/SE-2bis
of 26 November 2015

@ Conditions of parole are altered in case of conviction for terrorist acts.

Law on the principles concerning the administration of penitentiary
establishments and the status of detainees, 1 February 2005

@ Individuals detained on terrorist charges face 'special conditions in detention’.

Administrative measures

Royal Decree concerning the common database on Foreign Terrorist Fighters,
21 July 2016

® Creation of an FTF database that is exempt from general privacy and data protection
safequards. It is not possible for individuals to verify directly whether they are listed,
nor can they request access to their information or ask for it to be corrected or removed.

New Circular on "“Foreign Terrorist Fighters", 2015

® Enhanced monitoring and surveillance of individuals when evidence for prosecution is
lacking, this includes electronic tagging monitored by CUTA.

Law relating to population registers, identity cards, foreigner's cards and
residence document, 10 August 2015

® Allows the Minister of the Interior to withdraw, invalidate or refuse a Belgian identity
card if there are indications an individual intends to travel abroad for terrorism-related
purposes and the identity of the individual is shared with CUTA.

Consular Code of 21 December 2013, as amended by the Law of 10 August 2015

® Passports can be withheld/withdrawn from individuals who are the subject of: an arrest
warrant (national/European/international); judicial measures restricting their freedom of
movement or; an international alert for the purposes of arrest: Article 62-63.

THE NETHERLANDS
Criminal measures

Dutch Criminal Code 1881, as amended in 2020

® Specific definition of what makes a crime a terrorist act and what constitutes terrorist
intent: Article 83 and 83a.

@ Prison sentences for crimes committed with terrorist intent may be increased by between
a third and a half: Articles 114; 120; 130; 138a; 1764, 197a; 205; 304a.

® Criminalisation of material aid to terrorism: Article 83b.

@ Criminalisation of provision of information with the purpose of committing terrorist acts:
Article 134a; Article 140, Article 140a; maximum life sentence.

® Criminalisation of hiding someone who committed terrorist acts from authorities: Article
189; maximum sentence five years.
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@ Criminalisation of recruitment: Article 205.

@ Criminalisation of training for the purpose of committing terrorist acts: Article 134a.

® Displaying flags of banned terrorist organisations using violence against certain populations
in conjunction with other supportive statements is punishable: Articles 137¢ -137e.

Comprehensive Action Program to Counter Terrorism

@ Individuals who travelled to Syria or Irag to join extremist groups are subject to criminal
investigation.

® Investigatory powers are wide in the context of terrorism, circumventing usual conditions.

Dutch Requlations for the selection, placement and transfer of prisoners

@ Those suspected or convicted of terrorism offences will be immediately transferred to the
Terroristen Afdeling (TA), a specialised high-security detention centre as outlined under
Article 20(a).

® In TAs, inmates are:
O Isolated to prevent recruitment;
O Subject to rights restrictions; and

O "Are categorised under the ‘Diversification policy' as either ‘leaders,’ ‘followers,’

o

or ‘troublemakers’.

Administrative measures

Comprehensive Action Program to Counter Terrorism (2016)

@ Individuals known to have joined terrorist organisations are placed on the national
reqgister of terrorists, this leads to the freezing of all their financial assists.

@ "'Travellers’, as defined by Dutch authorities, will be ineligible for social welfare benefits.
This includes financial support for students.

Temporary law on administrative measures to combat terrorism (2017)

® An obligation to report to a police chief or other organisation can be imposed on
individuals associated with terrorist, at intervals determined by the Minister of Justice of
Security: Article 2(2)(a).

® Measures to restrict movement domestically can be imposed: Article 2; Article 2(2)(b) and
Article 2(2)(c); for a period of a up to two years: Article 4.

@ International travel restrictions may be imposed preventing individuals from leaving the
Schengen Area: Article 3; for a period of up to six months: Article 4.

Passport Act

@ Passport may be withdrawn or withheld on the basis of suspicion: Article 23.
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FRANCE
Criminal measures

French Penal Code, as amended 20 September 2020

® Certain crimes, when committed intentionally in connection with the purpose of to
seriously disturb public order through intimidation or terror are classed as terrorist acts:
Article 421-1.

@ Offences classed as terrorist acts carry higher sentences: Article 421-3.

e Criminalisation of membership/participation in a terrorist organisation: Article 421-2-
1; carrying a maximum sentence of two years: Article 421-5. Leading the group or act
of terrorism carries a 30-year sentence: Article 421-5. If the acts result in death or
destruction the maximum sentence is 30 years: Article 421-6. For participation and life
for leading: Article 421-6.

e Criminalisation of financial support of terrorism: Article 421-2-2; carrying a sentence of
up to seven years: Article 421-5 and Article 421-2-3. Using financial means to incite others
to terrorism is criminalised; carries a maximum sentence of 10 years: Article 421-2-4.

e Criminalisation of enticement of terrorism and/or publicly defending terrorism: Article
421-2-5; carrying a maximum sentence of seven years.

@ Criminalisation of material support for terrorism, including training and receiving training,
carries a 10-year sentence: Article 421-5.

@ Involving minors in terrorism in acts of terrorism: Article 421-2-4-1; carries as a maximum
sentence of 15 years.

@ Individuals suspected of terrorist-related offences can be detained pre-trial for up to
three years, compared to two years for non-terrorist offences: Article 706-24-3.

e Individuals convicted for crimes classed as terrorist acts are sentenced to socio-judicial
follow up; Article 421-8.

Administrative measures

Deliberation on the amendment of FIJAIT

@ Fichier judiciaire des auteurs d’infractions terroristes (FIJAIT) is a national database of
returnees charged with or convicted terror-related offences. Their name added at the
discretion of judge or public prosecutor and is held in the database for 20 years.

Law strengthening internal security and the fight against terrorism

® A person suspected of posing a particularly serious threat to security and public order
and who enters into regular contact with persons or organisations inciting, facilitating, or
participating in acts of terrorism or advocates for these acts can be subject to electronic
surveillance: Article L288-3; this can be imposed for a maximum of 12 months.

® n the alternative to domestic restrictions on movement, electronic monitoring may be
imposed. This requires written consent from the suspect: Article L228-3.

® A person suspected of posing a particularly serious threat to security and public order can
be obliged to report to the police daily and declare his residency: Article L228-2; domestic
travel restrictions and location bans can also be imposed: Article L288-2; These measures
cannot exceed 12 months.
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GERMANY
Criminal measures

Criminal code

@ Criminalisation of support for terrorist organisations: § 129a (5); maximum sentence 10
years.

Criminalisation of financing terrorism: § 89c¢; maximums sentence 10 years.
Criminalisation of recruitment: § 129a (5); maximum sentence five years.
Criminalisation of training: § 89a (1)(1).

Criminalisation of travel with the intent to receive training or committing crimes: § 89a-d.

Criminalisation of membership of a terrorist organisation: § 129a (2); maximum sentence 10
years if the organisation if one is in a leading position.

® Criminalisation of incitement: § 130; maximum five years.

@ Involvement of minors of terrorist organisations: & 129a (6); minors committing terrorist
related crimes can face lesser sentences at the direction of the court.

Prison Act

® No terror specific rules exist when it comes to solitary confinement. The Normal provisions
apply; & 89.

Administrative measures

Criminal Code

® Once convicted of a number of the terror related crimes listed above, a judge may order
continued supervision such as electronic monitoring: § 68a.

Law on the Federal Criminal Police Office

@ Individuals suspected of terrorism can be subjected to electronic monitoring on a Federal Level.

@ Electronic monitoring as part of supervision of conduct is based on federal law but
implemented at the state level. That said, in 2012 a Joint Electronic Monitoring Centre for
the Lander was formed.

Counter-Terrorism File Act - ATDG

® Federal database of individuals suspected to have links to terrorism, data privacy laws of
the Basic Laws are curtailed: § 20z

Passport Act of 1986

® Passports can be withdrawn of withheld from individuals suspected to pose a threat to the
Federal Republic: § 7 and 8.

@ Individuals who have been denied passports or other forms of identification or whose
documents have been declared void are not allowed to enter or exit Germany: § 10.

Law on Identity Cards and Electronic Identification

® |D cards can be refused on the same terms as passports: § 6a.

@ Individuals whose identity documents have been declared void or who cannot obtain
new ones, as specified above, are issued another type of ID: § 6A(2).

=
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https://www.gesetze-im-internet.de/stgb/
http://www.gesetze-im-internet.de/stvollzg/index.html
http://Criminal Code 
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000031741884/
http://www.gesetze-im-internet.de/bkag_2018/
https://www.gesetze-im-internet.de/atdg/
https://www.gesetze-im-internet.de/englisch_pa_g/englisch_pa_g.html#p0092
https://www.gesetze-im-internet.de/pauswg/BJNR134610009.html
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